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This section of the FEDERAL REGISTER
contains regulatery documents having
general applicability and legal effect, most
of which are keyed to and cedified in
the Code. of Federal Regulations, which is
published under 50 ilitles pursuant to 44
USC. 1510.

The Code of Federal Regulations is sold
by the Superintendent of .Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14CFR Part39

[Docket No. 89-NM-72-AD; Amdt. 39-6509]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

acTion: Final rule.

suMMARY: This amendment supersedes
an existing airworthiness directive {AD},
applicable to certain Boeing Model 767
airplanes, which currently requires
inspection and/or replacement of
certain check valves in the 8th stage
bleed pneumatic system. This
amendment is prompted by reports that
operators are continuing to find cracks
in check valves even though the valves
have been modified in accordance with
the existing AD. This amendment
requires repetitive inspections on all
Hamilton Standard check valves in the
8th stage bleed pneumatic system, and
replacement, if necessary. This
condition, if not corrected, could result
in failure of the 8th stage bleed
pneumatic system check valve, causing
engine surge and compressor stall,

- leading to engine shutdown, and/or
engine or bleed system damage.
EFFECTIVE DATE: March 19, 1990.
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124, or
Hamilton Standard, Division of United
Technologies Corp., Bradley Field Road,
Windsor Locks, Connecticut 06096. This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seatfle,
Washington, or the Seattle Aircraft
Certification Office, FAA, Northwest

Mountain Region, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mahinder K. Wahi, Systems and
Equipment Branch, ANM-1385;
telephone {206) 431-1955. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY JNFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD
87-12-07, Amendment 39-5646 (52 FR
23641; June .24, 1987}, applicable to
certain Boeing Model 767 airplanes, to
require repetitive inspections on all

- Hamilton Standard check valves in the

8th stage bleed pneumatic system, and
replacement, if necessary, was
published in the Federal Register on
June 21, 1989 (54 FR 26050).

Interested persons have been afforded
an opportunity to participate in the

. making of this amendment. Due

consideration has been given to the
comments received.

Five commenters, including two
foreign air carriers, responded. None
expressed objection to the technical
intent.of the proposed rule; however, all
but one expressed concern over the
proposed compliance periods and
suggested the following changes:

a. The initial inspection period should
be.extended from the proposed 500
hours to 800 or 1,000 hours time-in-
service.

b. The repetitive inspection period
should be extended from the proposed
1,200 hours to 1,600 or 2,000 hours time-
in-service.

As justification for such extension to
the proposed compliance times, the
commenters stated that the required
inspections should be accomplished
during a main base visit (“C"” check)
where adequate shop and parts support
can be ensured. The commenters also
stated that field service experience and
failure rates of this component vis-a-vis
crack growth indicate that the
inspection intervals can be extended
without increasing the risk of valve
operation failure.

The FAA does not concur with the
request to extend the compliance times.
The FAA considers that the
commenter’s Item a. suggested change is
adequately covered under the rule,
which provides an initial compliance
time of 500 hours time-in-service after
the effective date of the AD or 1,200 ° -

hours accumulated time-in-service en
the valve, whichever occurs later, and
therefore exceeds the 800 to 1,000 hours
time-in-service recommendation
suggested by the commenters. No
change is therefore necessary.

The FAA does not concur with

_commenters’ Item b. suggested change.

The field service data submitted by one
of the commenters (Japan Airlines)
shows that poppet rim cracks {no
separations) have occurred at as little as
543 hours time-in-service and at an
average rate of 1,104 hours time-in-
service. The field service data from
another commenter shows that rim
cracks of 0.2” to 1.4" have occurred at as
little as 224 hours time-in-service and at
an average rate of 2,612 hours time-in-
service. This same data cited a case
‘where, on one airplane, no crack was
found at 1,552 hours, but a 1" crack was
found after the next 1,564 hour period.
Since the poppet crack growth rate and
location criticality are not well
established, the FAA has determined
that the 1,200-hour repetitive inspection
interval, based on all previous field
service data available at this time, is
justified to detect such cracks and

-replace the valve, if necessary.

One commenter rquested that
terminating action be provided for
certain items which were listed in the
preamble to the NPRM as conditions/
failure modes for the part number 773856
check valves that need to be inspected
on a repelitive basis in:accordance with
Hamilton Standard Service Bulletin 36—
2078, dated March 1, 1989. These items
requiring inspection include the welded-
on identification plate, poppet rim
clearance, poppet/shaft side play,
poppet/shaft retention if product
improvement L3 has not been
incorporated, and the swaged collar
condition if product improvement L4 has
not beenincorporated, The FAA
concurs. Since issuance of the NPRM,
the FAA has reviewed and approved
Hamilton Standard Service Bulletin 36~
2078, Revision 1, dated August 15, 1989,

.which clarifies and reduces the

recommended inspections and/or
eliminates the need for repetitive
inspections of certain check valves. The
final rule has been revised to cite this
revised service bulletin as an
appropriate alternate information
source; by doing 30, terminating action
is provided for the inspections
associated with the subject items;



. 4830

Federal Register / Vol. 55, No. 29 / Monday, February 12;.1990 /. Rules and Regulations.

This commenter also stated that

_testing has verified that the poppet

cracking is the result of high flow

resonant frequencies, and requested that
the final rule include incorporation of a
- stiffening ring at the large end of the’
poppet as corrective action for the-
cracking poppet mstallatlon The FAA

concurs. Since issuancg of the NPRM,
the FAA has reviewed and approved

Hamilton Standard Service Bulletin 36—

2082, dated August 1, 1989, which
describes procedures for modifying
certain check valves-to install this -
stiffening ring. Accordingly, the final
rule has been revised to cite this latest .
revision of the service bulletin as an
appropriate information source and to
provide terminating action for the check
valve poppet inspections and .
: replacement requirements. )

This commenter further stated that'an-
alternate terminating action for this AD -
should be the incorporation of an LP.
check valve, P/N 773856-14, which

~ incorporates a new redesigned poppet.
There are no inspection requirements for
this new check valve. The FAA con_curs
* and the final rule has been revised .
accordingly.
After careful review of the avallable
data, including the comments noted
i above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
detérmined that these changes will
- neither increase the economic burden-on

any operator nor increase the scope of

the rule..

There are approximately 245 Model
767 series airplanes of the affected-
design in the worldwide fleet. It is
estimated that 106 airplanesof U.S.

registry will be affected by this AD. It is

estimated that 157 Hamilton Standard

8th stage bleed pneumatic system check -

valves of the affected part number are in
service. It is estimated that it will take
approximately 7 manhours to perform
the required inspection and the average
labor cost will be estimated to be $40
per manhour. Based on these figures, the
total cost lmpact of this AD on U.S.

~ operators'is estimated to be $43,960 per
. inspection cycle. '

The regulations adopted herein w1ll
not have substantial direct effects on the

- States, on the relationship between the

national government and the States, or
on the distribution of power and

responsibilities among the various levels:
of government. Therefore, in accordance

with Executive Order 12612, it is
" determined that this amendment does
‘not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I.
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034; February 26, 1979); and (3) will

not have a significant economic impact,.
positive or negative, on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.’

A final evaluation prepared for this .
action is contained in the regulatory

" docket. A copy of it may be obtained
.from the Rules Docket.

List of Subjects in 14 CFR Part 39-

- Air transportahon, Aircraft, Av1at10n ’

safety, Safety.
Adoption of the Amendment

Accordingly, pursuant to the authority -

delegated to me by the Administrator,

- the Federal Aviation Administration

amends part 39 of the Federal Aviation
Regulations as follows:

PART 39-—[AMENDED] »
1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449, ‘

January 12, 1983); and 14 CFR11.89. - - s

§ 39.31. [Amended]

2. Section 39.31 is amended by '
superseding Amendment 39-5646 (52 FR
23641; June 24, 1987), AD 87-12-07, with
the following new airworthiness.
directive: :

- Boemg 'Applies to Model 767 series

airplanes, certificated in any category,
equipped with Hamilton Standard 8th
stage bleed pneumatic system check -
valve, part number 773856. Compliance is
required as indicated, unless previously
accomplished. ’

To prevent engine or pneumatic system
damage caused by the failure of the
pneumatic system 8th stage check valve,
accomplish the following: '

A. Within the next 500 hours time-in-
service after the effective date of this AD, or
prior to the accumulation of 1,200 hours time-
in-service on the valve, whichever occurs .

later, perform the inspections of the 8th stage

bleed pneumatlc system check valve . .
specified in Hamilton Standard Service
Bulletin 36-2078 dated March 1, 1989, or
Revision 1, dated August 15, 1989, Prior to
further flight, repair or replace any chieck
valves which do not pass all the required ™
inspections. Thereafter, inspect thie check -
valve poppet at intervals not to exceed 1,200

hours time-in-service, in accordance with - - «::
Hamilton Standard Service Bulletin 36-2078: -

dated March 1, 1989, or Revision 1, dated
August 15, 1989,
B. Used check valves must be lnspected

" and repaired, if necessary, in accordance .
. with Hamilton Standard Service Bulletin : 36-
- 2078, dated March 1, 1988, or Revnslon 1. :

dated August 15, 1989, prior to installation in
any Model 767 series airplane. -
C. Installation of a valve which has been

" modified in accordande with Hamilton

Standard Service Bulletin 36-2082, dated -

- August 1, 1989; constitutes terminating action

for the check valve poppet inspections and

. replacement required by this AD.

. D, Valves identified as Part Number
773856-14 are not subject to the initial
lnspectlon or the repetitive inspection
required by paragraphs A. and B., above. '
Installation of Part Number 773856~14 valve,
therefore, constitutes terminating action for
the inspection requirements of this AD. .

E. An alternate means of compliance or

- adjustment of the-compliance time, which ..

provides an acceptable level of safety, may
by used when approved by the Manager, -
Seattle-Aircraft Certification Office, FAA,
Northwest Mountain Region. .

Note: The request should be forwarded )

‘through an FAA Principal Maintenance
_ Inspector (PMI), who will either-concur or

comment and then send it to the Manager, -

Seattle Aircraft Certification Office.

- F. Special flight permits may be issued in

" accofdance with FAR 21.197 and 21.199 to

operate dirplanes to a base in order to -
comply w1th the requirements of this AD.

All persons affected by this directive
who have not already received copies of

. the service bulletins cited herein may

obtain copies upon-request to the Boeing
Commercial Airplane Company, P.O.

. Box 3707, Seattle, Washington 98124; or -
_Hamilton-Standard, Division of United -

Technologies Corporation, Bradley-Field.

. Road, Windsor Locks, Connecticut

06096. These documents may be.

- examined at the FAA, Northwest

Mountain Region, Transport Airplane- -
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office, .
9010 East Marginal Way South, Seattle, .

_ Washington.

-This amendment supersedes ,
Amendment 39-5646, AD 87-12-07.

This amendment becomes effectlve
March 19, 1990. -

Issued in Seattle Washmgton. on lanuary ‘
31, 1990. !

- Leroy A. Keith,

Manager, Transport Airplane Dlrectorate, o
Aircraft Certification Service. N

- [FR' Doc. 90-3204 Filed 2-9-90; 8:45 am]
" BILLING CODE 4910—13—» :

- 14 CFR Part 39

[Docket No 89-NM-216-AD Amdt. 39-
6511] :

Airworthmess Dlrectlves- British

Aerospace Model BAe 146-200A and'

; . 300A Serles Airplanes -

AGENCY: ‘Federal Aviation .

'Admmlstratron (FAA) DOT
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ACTICN: Fimal rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD),
applicable to certain British Aerospace
Model BAe 146-200A and -300A series
airplanes, which requires modification
of the fuselage rear section. This
proposal is prompted by reports of a
riveting deficiency during modification
of Stringer 21P in the area where it is
attached to the lower left-hand skin
panel. This condition, if not corrected,
could result in reduced structural
integrity -of the fuselage.

EFFECTIVE DATE: March 19, 1990.
ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17800 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone {206) 431-
1565. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to
certain British Aerospace Model BAe
146-200A and -308A series airplanes,
which requires modification of the
fuselage rear section, was published in
the Federal Register on November 30,
1989 {54 FR 49304).

Interested persens have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supported the rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 5 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1.5 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operaters is estimated to be
$300.

The regulations adopted herein will
~ not have substantial direct effects on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a “‘major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures {44
FR 11034; February 28, 1979}); and (3) will
not have a significant economic impact,
positive .or negative, on a substantial
number-of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

.Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part .39 of the Federal Aviation
Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1353(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. 1.. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Applies to Model BAe
146-200A and -300A series airplanes, as
listed in British Aerospace Service
Bulletin 53-84-00737D, Revision 1, dated
August 22, 1989, certificated in any - .
category. Compliance is required prior to
the accumulation of 3,000 landings since
new, or within 30 days after the effective
date of this AD, whichever occurs later,
unless previously accomplished.

To prevent reduced structural integrity of
the fuselage, accomplish the following:

A. Modify the fuselage rear section by
adding eight rivets-to the Stringer 24P end
termination area, in accordance with British
Aerospace Service Bullétin 53-84-00737D,
Revision 1, dated August 22, 1989.

B..An alternate means of compliance or
adjustment .of the compliance tirie, which
provides an acceptable level of safety. may’
be used when approved by the Manager, -
Standardization Branch, ANM-113, FAA,
Northwest Mountam Region. ; :

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who will either concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21:197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may ebtain copies upon
request to British Aerospace, Librarian
for Service Bulletins, P.Q. Box 17414,
Bulles International Airport,
Washington, DC 20041. These
documents may be examined at the
FAA, Northwest Mountain Regien,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the-Standardization
Branch, 8010 East Marginal Way South,
Seattle, Washington.

This amendment becomes effective March
19, 1990.

Issued inSeattle, Washington, on January
31, 1990.

Leroy A.Keith,

Manager, Transport Airplane Directarate,
Alrcraft Certification Service.

[FR Doc. 90-3207 Filed 2-9-90; 8:45 am|

" BILLING CODE 4210-13-M

14 CFR Part 39
[Docket No. 90-NM-01-AD; Amdt. 39-6508)

Airworthiness Directives; CASA Model
C-212 Series Airplanes

AGENCY: Federal Aviation
Administration {(FAA), DOT.

_ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD),
apphcable to all CASA Model C-212
series airplanes, which requires a
revision to the Alrp]ane Flight Manual to
provide further warning against the use
of reverse thrust and propeller pitch
settings below the flight regime while in
flight. This amendment is prompted by
reports of in-flight movement of the
propeller speed and pitch control system
into reverse thrust or propeller pitch
settings intended for ground operation.
This condition, if not corrected, could
result in loss of comrol of the dirplanes.”

EFFECTIVE DATE: Febmary 26, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Woodford Boyce, Standardization
Branch, ANM-113; telephone {206) 431~
1587. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
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South, C-68966, Seattle, Washington
798168.
'SUPPLEMENTARY INFORMATION: Recently,
a CASA Model C-212 series airplane
‘was jnvolved in an accident.
Preliminary findings by the FAA
indicate the possibility of in-flight
placement of the propeller speed and
- pitch control system into reverse thrust
or propeller pitch settings intended only
for ground operation. Information
obtained from a previous accident
‘investigation indicates that this situation
may have been a factor in another
accident as well. This condition, if not
corrected, could result in loss of control
of the airplane.

This airplane model is manufactured
in Spain and Indonesia and type
certificated in the United States under
the provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral anrworthmess
agreement. )

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, this AD requires a
revision to the FAA-approved Airplane
Flight Manual (AFM) to prohibit inflight
movement of the propeller speed and

-pitch control system into reverse thrust
.or propeller pitch settings intended only

-for-ground operation. This is considered .

to be interim action until final action is -
identified, at which time the FAA may
consider further rulemaking to address
it.

~ immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this .
amendment effective in less than 30
- days.
- The regulations adopted herein will
not have substantial direct effects on the
.States, on the relationship between the
‘national governmernt and the States, or
on the distribution of power and
responsibilities among the various levels
_of government. Therefore, in accordance
with Executive Order 12612, it is
" determined that this final rule does not
have sufficient federalism implications
_to warrant the preparation of a '
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulatxon
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an

- unsafe condition in air¢raft. It has been
further determined that this action
~-‘involves an emergency regulation under

Since a situation exists that requires -

" DOT Regulatory Policies and and

Procedures {44 FR 11034; February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, if filed, may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub L. 97449,
January 12, 1983); and 14 CFR 11.89.

§ 39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Casa: Applies to all Model C-212 series
airplanes, certificated in any category.
Compliance is required within 15 days
after the effective date of this AD, unless
previously accomplished. .

To minimize the possibility of in-flight
movement of the propeller speed and pitch
control system into reverse thrust or propeller
pitch settings intended only for ground
operation, accomplish the following:

A. Incorporate the following into the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM). This may be
accomplished by including a copy of this AD

‘in the AFM.

“Do not retard the power lever of an
operating engine aft of FLIGHT IDLE while

- airborne. WARNING: An immediate out-of-

control situation may develop from which
recovery cannot be accomplished.”

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI). who will either concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

 This amendment becomes effecuve '
February 26, 1990.

Issued in Seattle, Washxngton, on January -
31, 1990.

Leroy A. Keith,

Manager. Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 90-3205 Filed 2-9-90; 8:45 am]
BILLING CODE 4910-13:M

14 CFR Part 39

[Docket No. 89-NM-199-AD; Amdt.
39-6510)

Airworthiness Directives; McDonnell
Douglas Models DC-9, C-9 (Military),
and DC-9-80 (MD-80) Series Airplanes,
and Model MD-88 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This amendment revises an
existing airworthiness-directive (AD),
applicable to McDonnell Douglas Model

- DC-9, C-9 (Military), and DC-9-80 (MD-

80) series airplanes, and Model MD-88

.airplanes, which currently requires a

check of the aft accessory compartment
for fuel, installation of placards, and a
revision to the Airplane Flight Manual
(AFM). This amendment requires
inspection, modification, and repair of
the auxiliary power unit (APU) exhaust
system, trimming of the APU forward
lower frame, and modification of the aft
pressure bulkhead insulation blanket.
This amendment is prompted by the
discovery of a new fuel leak path, and
the‘development of a new modification
which improves the aft accessory
compartment drainage. and minimizes

.the possibility of fuel being absorbed by

the aft pressure bulkhead insulation

" blanket. Fuel leaking into-the aft

accessory compartment, if not corrected,

. could result in a fire hazard.

EFFECTIVE DATE: March 19, 1990.

" ADDRESSES: The applicable service
“information may be obtained from

McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Group
Leader, DC-9/MD-80 Technical
Publications, C1-HCP (54-60). This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Szattle,
Washington, or atthe Los-Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California.
FOR FURTHER INFORMATION CONTACT:
Mr. Rabert Baitoo, Aerospace Engineer,

' Propulsmn Branch, ANM-140L, FAA,

Northwest Mountain Region; Transport
Airplane Diréctorate, Aircraft -
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Certification Service, Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California
90806-2425; telephone (213) 988-5245.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by revising AD 83—
24-04, Amendment 39-6066 (53 FR 46441;
November 17, 1988), applicable to
McDonnell Douglas Model DC-9,'C-9
(Military), and DC-9-80 (MD-80) series

. airplanes, and Model MD-88 airplanes,

. to reqiire inspection, modification, and -
repair of the auxiliary power unit (APU)

exhaust system, trimming of the APU

forward lower frame, and modification ' """
of the aft préssure biilkhead insulation L

blanket, was published in the Federal
Register on October 20, 1989 (54 FR.

~ 43081). ‘
Interested persons have been afforded

an opportunity to participate tnv‘thve »
making of this amendment. Due .
consideration has been given to the '
single comment received. ..
The commenter diaagreed with the,
. proposal that the modification described
in McDonnell Douglas DC-9 Service .
. Bulletin (S/B) 53-229 be required as part
-of the AD.términating action because
 this service bulletin does not eliminate
the fuel leak source. The FAA does not

*. concur. Since there is no fire detection

or extinguishing provision in theaft
-accessory compartment, fuel must not
be allowed to accumulate in the aft,
accessory compartment or be absorbed

- by the &ft pressure bulkhead insulation, -

blanket. The referenced modification
will prevent these occurrences.-

Further, the commenter stated that
replacarding to restrict the use of the
APU until such time that the procedures
of S/B 53-229 are accomplished would
unnecessarily penalize the operators
- who have already accomplished the
procedures of S/B A49-40, Revision 1.
The FAA concurs that itisnot

necessary to require placarding until the.

accomplishment of S/B 53-229.
Therefore, the final rule has been
revised to specify that the placard and
AFM revision (required by paragraph
A.) may be removed once the
procedures of S/B A49-40, Revision 1,
. are accomplished (as required by
~ paragraph.B.).

After careful review of the avallable ‘

data, including the comments noted
above, the FAA has determmed that air
safety and public interest require the
adoption of the rule with the change

- previously described. The FAA has
determined that this change will neither
increase the economic burden on any
oplerator nor increase the scope of the
rule :

‘There are approximately 1,525

. M¢Donnell Douglas Model DC-9, C-9 .

(Military), and DC-9-80 (MD-80) series

airplanes and Model MD-88 airplanes of . -

the affected design in the worldwide
fleet. It is estimated that 836 airplanes of
U.8. registry will be affected by this AD,
that it will take approximately 90
manhours per airplane to accomplish the

-required actions, and that the average
- labor cost will be $40 per manhour.

Based on these figures, the total cost
impact of the' AD on U.S. operators is -
estxmated to be $3,369,600. = - ’
“The regulatlons adopted herein will
not have substantial direct effects on the

| ‘States, on the relationship between the -

nationial government and the States, of _
on the distribution of power and
responsibilities amang the various levels
of government: Therefore, in accordance
with Executive Order 12612, it is

determined that this final rule does not

have sufficient federalism implications’
to warrant the preparation of a
Federalism Assessment

“For’ the reasons drscussed above, _
ccrtlfy that this action (1) is not a ma]or
rule” under Executive Order 12291; (2) i is
nota sxgmflcant rule” under DOT - -

. Regulatory Policies and Procedures (44 -

FR 11034; February 26,"1979); and (3) will
not have a significarit impact, positive or
negative;.on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A final
evaluation has been prepared for this -

- action and is contained in the regulatory

docket. A copy of it may be obtamed
from the Rules Docket '

‘List of Sub]ects in 14 CFR Part 39

Air transportatlon. Aircraft, Avtatlon

'safety, Safety:

Adoptwn of the Amendment

Accordmgly. pursuent to the authonty
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations as follows:

'PART 39—[AMENDED]
1. The authornty cxtatlon for part 39 .
. continues to read as follows: :

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C.'106(g) (Revised Pub. L. 87-449,
January 12, 1983);:and 14 CFR 11.89.

§39.13 [Amended]

2..Section 39.13 is amended by
amending Amendment 39-6066 (53 FR
46441; November 17, 1988) AD 88—24—04
as follows:

McDonnell Douglas: Applies to McDonnel
Douglas Model DC-9, C-9 {Military), and
DC-9-80 {MD-80) series airplanes, and
Model MD-88 airplanes, certificated in
any category. Compliance required as

" indicated, unless previously

‘accomplished.

To prevent fire in the aft accessory

compartment, accomplish the following:

-A. Within 30 days or 300 flight hours time-

. m—semce after December 2, 1988, (the

effective date of AD §8-24-04, Amendment

'39-6068}, whichever occurs first, or upon the

accumulation of 3,000 flight hours time-in-
serviee since new, whichever occurs. later,

‘accomplish the following: °
" 1. Check for evidence of fuel on the APU
: exhaust ducting and in the surrqundmg area

in' the dft dccessory compartment, mcludmg

" the'insulation blankets. Rethove any fiel .
‘before the next APU start attempt.

. 2. Ingtall a placard on or-above the center:
instrumenit panel in a location that allows it
to be in full view of both'pilot and co-pilet,
and on the aircraft logbook, stating the
following: "DO NOT ATTEMPT TO
RESTART APU AFTER A FALSE START
UNTIL CHECK OF AFT ACCESSORY
COMPARTMENT FORFUELIS
ACCOMPLISHED.”

.~ 3. Add:the following to the Limitatiofs
Section of the FAA- approved Airplane Flight
Manual {AFM). This may be accomphshed by
inserting a copy of this AD in the AFM: "DO

' NOT ATTEMPT TO RESTART APU AFTER
A FALSE START UNTIL CHECK OF AFT

ACCESSORY COMPARTMENT FOR FUEL -
15 ACCOMPLISHED." -
B. Within 36 months from the effectrve date

- of thig;amendment; inspect, modify, and

repair.the APU exhaust duct assembly in
accordance with procedures described in
Figures 3; 4, and 5 of McDonnell Douglas DC~

. 9 Sevice Bulletin A49-40; Revision 1, dated

May 16, 1989. Once the actions required by
this paragraph are accomplished, the placard
and AFM change‘required by paragraph A.,
above, may be removed.

C. Within 36 months from the effectlve date

.of this amendment, trim the ends of the APU
. forward;lower frame and modify the aft -

pregsure bulkhead insulation blanket, in
accordance with procedures described in
McDonnell Dopgtag DC-9 Service Bulletm 53~
229, dated julye, 1989,

D An alternate means of comphance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los

‘Angeles Aircraft Certification Office, PAA.

Northwest Mountain Region.

" Note: The request should be forwarded
* through an FAA Principal Maintenance’

Inspector {PMI), who will either concur or

. comment and then send it to the Manager,

Los Angeles Aircraft Certification Office.

. E.Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to.a base in order to

comply w1th the requrrements of thls AD'

- Al persons affected by thls directive
who have not already received the
appropriate service information from the

. manufacturer may obtain copies upon
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reguest to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 80846, Attention:
Group Leader, DC-9/MD-80, Technical
Publications, C1-HCP {54-60). These
documents may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacifie Highway South, Seattle,
Washington, or at the Los Angeles
Aircraft Certification Office, 3229 East
Spring Streef, Long Beach, California. -

This amendment amends Amendment
39-6066, AD 88-24-04.

This amendment becomes effective March
19, 1980:

Issued in Seattle, Washington, on January
31, 1990
Leroy A. Keith,. :
Manager, Transport Airplane Directorate.
Aireraft Certiffcation Service.
[FR Dac. 90-3208 Filed 2-9-90; 8:45 am]
BILLING CODE 4910-15-M

14 CFR Part 97
[Docket No. 26126; Amdt. No. 1419]

Standard Instrument Approach
Procedures; Miscellaneous.
Amendm,ents

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SEAPs) for operations at certain
airports. These regulatory actions are
needed-because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

pATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incerporation by reference—approved
by the Director of the Federal Regjster
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800

Independence: Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP. .

For Purchase—

Individual SIAP copies may be
obtained from: ‘

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800 -
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription— )
Copies. of all SIAPs, mailed once

every 2 weeks, are for sale by the

Superintendent of Documents, U.S.

Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul . Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,

Washington, DC 20591; telephone (202}
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (StAPs]. The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), T CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need fora
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies

the airport, its location, the procedure
identification and the amendment
number, )

This amendment to part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice of Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circamstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in thxs
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs]. In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air.
commerce, L find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and

contrary to the publicinterest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulatiomr only ifivolves an established
body of technica) regutations for which
frequent and routine amendments are
necessary to keep them operanonally
current. it, therefore—{(1) is not a “rmajer
rule under Executive Order 12291; (2} is
not a “significant rule” under BOT
Regulatory Policies and Procedures. (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifigs thal this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Approaches, Standard instrument, .
Incorparation by reference. Issued in
Washington, DC on Febmary 2,1990.
Danie} C. Beaudette,

Director, Flight Standards Serviee.

Adoption of the Amendment

Accerdingly, pursuant to the authority.
delegated to me, part 97 of the Federal
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_Aviation Regulations (14 CFR parf 87) is
. amended by establishing, amending,

suspending, or revoking Standard

‘Instrument Approach Procedures, .

effective-at 0901 g.m.t. on the dates
specified, as follows:

PART 97—[AMENDED-]

" 1. Thé authority citation for part 97

continues to read as follows: .
Authonty 49 U.S.C. 1348, 1354(3), 1421 and»

. 1510; 49 U.S.C. 106(g) (Revised Pub. L. 97-449,
]anuary 12, 1983); and 14 CFR 11.49(b)(2).

2, Part 97.is amended as follows:

‘By amendlng §97.23 VOR, VOR/DME,
VOR or TACAN, and VOR/DME or TACAN; .

*'§97.25LOC, LOC/DME, LDA; LDA/DME,
- 'SDF, SDF/DME; § 97.27 NDB,.NDB/DME;
- §97.29 ILS, ILS/DME, ISMLS,:MLS, MLS/ .

DME, MLS/RNAV: §:97.31 RADAR SIAPs:
§ 97.33 RNAV SIAPs; and § 97.35 COPI'ER

. ‘SIAPs, identified as followsr ’

. Effective May 3, 1990

) Red Bluff, CA—Red Bluff Muni, VOR/DME

‘RWY 15, Amdt. 3

" Red Bluff, CA—Red Bluff Muni, VOR RWY

'33, Amdt. 4
Sarita Barbara, CA—Santa Barbara Muni,
VOR RWY 25, Amdt. 5

" . Santa Barbara, CA~Santa Barbara Muni, ILS

RWY 7, Amdt. 2 -

_HILO, HI—HILO INTL, VOR RWY 26, Amdt. ’

7, CANCELLED
HILO, HI—-HILO INTL, VOR-—B Orig.
HILO, HI—HILO INTL, VOR/DME OR
‘TACANRWY 26, Amdt. 5

* HILO, HI—-HILO INTL, VOR/DME OR

“TACAN-A, Amdt.7 . )
H!LO Hl——HILO KNTL. ILS RWY 26 Amdt

Albemarle. NC--Stanly Coumy. NDB RWY
22, Orig,

Allentown, PA——Allentown Bethlchem' -
Easton, VOR OR TACAN-A, Amdt. 8

. Effective April 5, 1990

Brewton, AL—Brewton Muni, VOR/DME
RWY 30, Amdt. 6

Grand Canyon, AZ—Grand Canyon National
Park, ILS/DME RWY 3, Amdt. 2

Nogales, AZ—Nogales Intl, VOR-A, Amdt, 3

Phoenix, AZ—Phoenix-Deer Valley Mum,
NDB RWY 251, Amdt.1 ~ : -

Yuma, AZ—Yuma MCAS/Yuma lntl ILs
RWY 21R, Amdt. 4

. Santa Madria, CA—Santa Maria Pubhc, ILS

RWY 12, Amdt. 8

" Santa Rosa, CA—Sonoma County, VOR

‘RWY 32, Amdt. 19

- Bridgeport, CT—Igor I. Sikorsky Memorial,

ILS RWY 6, Amdt. 7

Orlando, FL—Orlando lntl RADAR—I Amdt. .

4
Atlanta, GA—The William. B Harlsﬁeld
Atlanta Intl, ILS RWY 9R, Amdt, 16 .
Yazoo City, MS—Barrier Field, VOR/DME
RWY 17, Amdt. 2, CANCELLED -

“Yazoo City, MS—Barrier Freld VOR/ DME—A

Amdt. 5, CANCELLED -

St. Louis, MO—Lambert-St. Louis Intl, VOR
OR TACAN RWY 12L, Amdt. 11, ’
CANCELLED

- SUMMARY: The Federal Highway
Administration (FHWA) is amending its’

St. Louis, MO—Lambert-St. Louis Intl, VOR
OR TACAN RWY 12R, Amdt. 20
CANCELLED . .

St. Louis, MO—Lambert-St. Louis Int], NDB:
RWY 12R, Amdt. 10 CANCELLED' i

St, Louis, MO—Lambert-St. Louis Intl, NDB
RWY 24, Amdt. 35 CANCELLED .

Southern Pines, NC—Moore County, RNAV.
RWY 23, Amdt. 2

Lawton, OK—Lawton Mum VOR RWY 35,
Amdt. 18

. Effective March 8, 1990

_ 'Chlcago. IL—Chicago-O Hare Intl, NDB RWY

9R, Amdt. 18 .
Chicago, IL—Chicago-O Hare Intl ILS RWY
9R, Amdt.13 °

Chrcago, IL—Chicago-O Hare Int] 1LS RWY

27L, Amdt. 12

Norton, KS—Norton Muni, NDB RWY 17,
Amdt. 1 .

Norton, KS—Norton Mum, NDB RWY 35,
‘Amdt. 1

Kaiser/Lake Ozark, MO—Lee C Fine
Memorial, VOR RWY 3, Amdt. 4

- Springfield, MO—Sprlngfreld Reglonal NDB

RWY 14, Amdt. 10
Nashville, TN—Nashville lnternatlonal VOR
. RWY 31, Amdt. 26
El Paso, TX—Woest Texas, VOR/DME~A
Amdt.2

. Effective January 31, 1990
Lanal City, HI—Lanai, VOR- OR TACAN

RWY 3, Amdt. 5 .

EffeCthB January 25, 1990

Santa Rosa, CA—Sonoma, County, VOR/
DME RWY 14, Amdt. 2 '

 Santa Rosa, CA=—Sondma County, ILS RWY s

32, Amgl. i .

Effoctrve ]anuory 18, 1990 3
Anchorage. AK—-Anchorage Intl ILS RWY

.. 6R, Amdt. 8 :
Anchorage, AK—Anchorage Intl LOC RWY

6L, Amdt. 7

. JFR Doc. 90—3203 Filed 2—9—90 8 45 amj

BILLING CODE 4910—13—M

Federal Highway Administration

23 CFR Part 640 ‘

RIN 2125-AC52

Certification Acceptance, Coverage
AGENCY: Federal Highway

_ Adniinistration (FHWA), DOT.-
* ACTION: Final rule; techmcal
.. amendment.

regulation on Certification Acceptance
(CA) by updating the physical’

“construction cost figure used for

eligibility regarding a limited CA .
application procedure as provided in 23
CFR 640.107. This amendment is-being

~issued to reflect inflationary trends.in* -

construction cost indices; iricrease State
operating flexibility, and to reduce -

- administrative burdens, A State may
‘now elect to utilize limited-coverage
.under a simplified CA application
‘procedure jf the projects ‘are estimated

16 cost less than $1 million as opposed
to $500,000.

EFFECTIVE DATE: February 12, 1990. -

_ FOR FUBTHEH INFORMATION CONTACT: .

Mr. Steiner Silence, Office of
Engineering, (202) 366-0334, or Mr. .

Michael J. Laska, Office of Chief

Counsel, (202) 366-1383, Federal
Highway Administration, Department of -
Transportation; 400 Seventh Street SW.,

"Washington, DC 20590. Office hours are °

from 7:45 a.m. to 4:15 p.m., ET, Monday -

"._through Friday, except legal holidays.

SUPPLEMENTARY INFORMATION

. 4Background

“Certification Accepiance [CA) is the *

* alternative procedure authorized by 23

U.S.C. 117(a) for administering Federal-

"aid projects not on the Interstate

System: Thrs procedure allows State
highway agencies to use their laws,

o ‘regulations, directives and standards to

construct certain eligible Federal-aid

" projects with less Federal oversight. The

CA progess is administered under

_ . provisions contained in 23 CFR part 640.

‘Limitéd CA is a simplified procedure

that allows State highway agencies to -
- limit CA cbverage to projects which are -

both‘(1}-determined to be categorical

- exclusions in accordance with 23 CFR-
part:771, and (2) estimated to cost less -

than'$500,000 for physical construction.
Limited CA allows States to administer
specific-projects srmp]y by following the
procedures found in their approved
Secondary Road Plan.

The FHWA believes the $500,000 limit
for physical construction, that was -
established in 1978, should be raised to
$1 million in order to reflect current
construction cost indices. This change
will have a negligible impact on the
Federal-aid highway program since (1)
few States use the limited CA
proceduré—most States adoptéd full or
modified CA procedures.that-are not .

" governed by this dollar threshold, and -

(2) the projects affected by this change

. -should be similar to those affected when
" the orrgmal regulatron was publrshed in
1978.

' Regulatory Procedures

. The FHWA has’ determmed that thrs

- document does not contain a major rule

under Executive Order 12291 ora =~ - -
significant regulation under the’

'»regulatory policies and procedures of
the Department. of Transportation: This

amendment is being issued-solely to
reflect the incirease in construction cost
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indices since the 1978 regulation was
issued and to allow the States increased
flexibility to-administer their Federal-
aid highway programs. By revising the
threshold figure from $500,000 to $1
million, the FHWA is merely
respecifying the type of project to which
the initial regulation applied. Since the
revision included in this document is.
technical in nature and makes no
substantive changes to the CA
regulations, except for coverage, the
FHWA finds good cause to make the
amendment final without the
opportunity for comment and without a
30-day delay in effective date required
by the Administrative Procedure Act. .
Notice and opportunity for comment are
not required under the regulatory
policies and procedures of the
Department of Transportation because it
is not anticipated that such action would
result in the receipt of useful
information due to the technical nature
of the document. Accordingly, the:
amendment is effective upon
publication.

Since this amendment does not alter
the basic design criteria for highway
construction projects and the burdens
imposed on the States are not affected,
except to the extent that administrative
burdens may be reduced, the impact on
the overall highway program is
negligible. Therefore, a full regulatory
evaluation has not been prepared. For
the foregoing reasons, and under the
criteria of the Regulatory Flexibility Act,
the FHWA hereby certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this amendment does not have sufficient
federalism implications to- warrant the
preparation of a Federalism
Assessment. .

A regulatory information number
(RIN) is assigned to each regulatory .
action listed in the Unified Agenda of
Federal Regulations. The Regulatory

‘Informationt Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

(Catalog, of Federal Domestic Assistance
Program Number 20.205, Highway Planning

- and Constructien. The regulations.
implementing Executive Order 12372.
regarding intergovernmental consultation on
Federal programs and activities. apply to this
program.}

List of Subjects in 23 CFR Part 640

Certification acceptance, Grant
programs—itransportation, Highways,
Roads. '

Issued on: February 2, 1990.

T.D. Larson,.
Administrator.
In consideration of the foregoing, the

- FHWA is amending title 23, Code of

Federal Regulations, part 640 as set forth
below:

PART 640—CERTIFICATION.
ACCEPTANCE

1. The authority citation for part 640
continues to read as follows:

Authority: 23 U.S.C. 101(e}, 117, and 315; 49
CFR 1.48(b).

2. In § 640.107, paragraph (d)(2) is

"amended by changing the dollar amount

from *$500,000” to “$1 million."”
Paragraph (d}, as revised, now reads as
follows:

§ 640.107 Coverage.
* * * * *

(d) A simplified CA application
procedure is provided in paragraph (b)
of § 640.109 of this regulation should a
State desire to limit coverage to projects
which are both (1) determined to be
categorical exclusions in accordance
with 23 CFR part 771 and (2) estimated
to cost less than $1 million for physical
construction. Such limited-coverage
State certification will apply only to the
FHWA responsibilities for project plans,
specifications, estimates, surveys,
contract award, design, inspection, and/
or construction.

{FR Doc. 90-3228 Filed 2-9-90; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMEN'i' OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 291
[Docket No. R-90-1461; FR-2704-X-02]
RIN 2502-AE80

Single Family Property Disposition
Homeless Initiative; Announcement of
OMB Controt Number and Effective
Date

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Technical amendment.

SUMMARY: On January 11, 1990, the
Department published an interim rule

revising HUD regulations to describe the
policies and procedures for the
disposition of HUD-acquired single
family properties for use by the
homeless. Certain sections in that
interim rule were not made effective
“because they contained information
collection requirements that had been
submitted for approval to the Office of
Management and Budget (OMB], in
accordance with the Paperwork
Reduction Act of 1980, and were
pending approval. The purpose of this
document is to announce the effective
date of those sections and to amend
those regulations to include the OMB
control number at the places where
these information collection
requirements are described.

EFFECTIVE DATE: The effective date for
24 CFR 291.50.and 291.130{d) (interim
rule published on January 11, 1990, at 55
FR 1156) is February 12, 1990.

FOR FURTHER INFORMATION CONTACT:
Jacqueline B. Campbell, Single Family
Property Disposition Division, Room
9172, Department of Housing and Urban
Devetopment, 451 Seventh Street SW.,
Washington, DC 20410; (202} 7555740
or, for hearing and speech-impaired,
(202) 755-3938. (These are not toll-free
numbers.)

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The information collection
requirements contained in 24 CFR 291.50
and 291.130(d) (interim rule published on
January 1%, 1990, at 55 FR 1156) were
approved by the Office of Management
and Budget (OMB} under the Paperwork
Reduction Act of 1980 (Pub. L. 96-511)
and assigned the contrel number listed.

List of Subjects in 24 CFR Part 291

Homeless, Fair housing, Surplus
government property, Housing
standards, Mortgages, Health, Drug
abuse, Lead poisoning, Conflict of
interests, Civil rights, Loan programs;
housing and community development.

Accordingly, the Department amends
24 CFR part 291 as follows:

PART 291—DISPOSITION OF HUD-
ACQUIRED SINGLE FAMILY
PROPERTY

1. The authority citation for part 291
continues to read as follows:

Autherity: Secs. 203 and 211, Natienal
Housing Act (12 U.S.C. 1708 and 1715b}; sec.
2, Housing Act of 1949 (42 U.S.C. 1441); sec. 2,
Housing and Urban Development Act of 1968
(42 U.S.C. 1441a}; sec. 7{d}, Department of
Housing and Urban Development Act {42
U.S.C. 3535(d)).
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2. Sections 291.50 and 291.130{d} of
title 24 of the Code of Federal
Regulations are amended by adding at
the end of each section the following
statement:

(Approved by the Office of Management and

Budget under Control Number 2502-0412.)
Dated: February 7, 1990,

Grady ]. Noris,

Asststant General Counsel for Regulations.

[FR Doc. 90~-3230 Filed 2-9-90; 8:45 am)

BILLING CODE 4210-27-M -

PANAMA CANAL COMMISSION
35CFR Pal;t 119

RIN 3207-AA25

Liceﬁsing of Officers

AGENCY: Panama Canal Commission.

AcTion: Interim Rule with Request for
Comments.

SUMMARY: The Panama Canal
Commission is revising subpart F
“Engineers” of part 119, title 35 Code of
Federal Regulations, to create a new
license for the position of Assistant
Engineer {(Watch Standing). Other
sections of the subpart are revised
where appropriate. This change reflects
the agency’s desire to bring the licensing
program more into line with the '
functions actually needed to be
_performed by certain marine persormel
employed by the Panama Canal
Commission.
EFFECTIVE DATE: The amendments made
herein are effective upon publication. -
Written Comments should be submitted
on or before March 14, 1990.

ADDRESSES: Comments should be sent
to Assistant to Chairman and Secretary,
Panama Canal Commission, 2000 “L*
Street NW., Suite 550, Washington, DC
20036-4996 or Panama Canal
Commission, Marine Director, APO
Miami 34011-5000.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael Rhode, Jr., Assistant to the
Chairman and Secretary, Panama Canal
Commission, Telephone: {202} 634-6441
or Captain George Hull, Marine
Director, telephone in Balboa Heights,
Republic of Panama, 011-507-52-4500.
SUPPLEMENTARY INFORMATION: By a
document published on March 30, 1978
(43 FR 13382), the Panama Canal
Commission sought to effect a
modernization of its licensing program
for marine engineers, thereby making
the program more responsive to the
needs of the Canal agency. The purpose
of this document is to promulgate a new
section, § 119.226, which establishes

licensing standards and qualifications
for the new category of Assistant
Engineer (Watch Standing)—Towboats.

The towboats, with an engine room
electronic moniforing system, presently
manned by a Panama Canal oiler, will
be manned on each operational watch
by an Assistant Engineer (Watch
Standing). Towboats without an engine
room electronic monitoring system are
presently manned by Panama Canal
Chief Engineers on each operational
watch; however, as the Chief Engineer
positions are eliminated by attrition,
they will be replaced by Assistant
Engineers (Watch Standing).

In addition, where appropriate,

§§ 119.221 and 119.223 will be revised to
take into account the new license for the
Assistant Engineer (Watch Standing}
position. Specifically, § 119.221 will add
to the list of engineer licenses issued by
the Commission, that of Assistant
Engineer {(Watch Standing). Section
119.223 will add a new paragraph (d) to
provide another avenue in which to
obtain a Chief Engineer motor vessel's
license with the Panama Canal
Commission.

The Commission has determined that
this rule does net constitute a major rule
within the meaning of Executive Order
12291 dated February 17, 1981 (47 FR
13193). The bases for that determination
are, firat, that the rule, when
implemented, would not have an annual
effect on the economy of $100 million or

more per year, and secondly, that the

rule would not result in a major increase
in costs or prices for consumers,
individual industries, local
governmental agencies or geographic
regions.

Further, the agency has determined
that implementation of the rule will have
no adverse effect on competition,
employment, investment, productivity,
innovation or the ability of United
States based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

List of Subjects in 35 CFR Part 119

Panama Canal, Towboats, Marine
engineers.

Accordingly, 35 CFR part 119 is being
amended as follows: .

PART 119—LICENSING OF OFFICERS
1. The authority citation for part 119,

subpart F, continues to read as follows:

Authority: 22 U.S.C. 3811, E.O. 12215, 45 FR
36043,

2. Section 119.221 is revised to read as
follows:

§ 119.221 Grade and type of engineer
licenses. :

Engineer licenses issued under this
part are limited to the grades of Chief
Engineer, Assistant Engineer and
Assistant Engineer (Watch Standing) on
steam vessels, motor vessels or steam
and motor vessels.

3. Section 119.223 is amended by
revising paragraph (c) and by adding
paragraph (d) to read as follows:

§ 119.223 Chief engineer, motor vessels,
experience required.

* * * * w*

(c) Hold a valid license as Chief or
Assistant Engineer of motor vessels
issued by an authority outside the
Panama Canal and have served at least
260 eight-hour watches as a licensed
officer in charge of an engine room on
motlor vessels of at least 3000
horsepower; or

(d) Hold a valid license as Assistant
Engineer (Watch Standing) of motor
vessels, and have served at least 520
eight-hour watches as licensed officer in
charge of an engine room watch on
motor vessels of at least 3000
horsepower.

4. Section 119.226 is added to read as
follows:

§ 119.226 Assistant Engineer (Watch
Standing), Motor Vessel; Experience
Required. ’

In order to be eligible for examination
for the license of Assistant Engineer
(Watch Standing) of motor vessels, an
applicant therefore must:

(a) Have graduated from the marine
engineering program of a recognized
maritime academy; or

(b} Have graduated from a recognized
marine engineer apprentice program; or

(c) Have graduated from the
professional (college-level) marine
engineering program of a recognized
school of technelogy, and have
completed three months of service in the
engine department of & steam and/or
motor vessel under the supervision of a
licensed engineer; or

(d) Have graduated from the
professional (college level) mechanical
or electrical engineering program of a
recognized school of technology, and
have completed six months of service in
the engine department of a steam and/
or motor vessel under the supervision of
a licensed engineer; or

(e) Have three years of service in the
engine room of a steam and/er motor
vessel, eighteen months of which must
have been as a qualified member of the
engine department or equivalent
supervisory position. {A qualified
member of the engine department is any
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person below the rating of licensed
officer and above the rating of coal

. passer, wiper or assistant electrician,

- who holds a current, valid permanent

. certificate of service as a qualified

. member of the engine department issued
- by the U.S. Coast Guard or a currently
'valid equivalent certificate of service

. issued by the Government'of Panama.

* Ratings in¢luded are those of :
- donkeyinan, refrigerating engineer,

- electrlcla'n, machinist, pumpman, deck
- ,engme mechamc, and engmeman ]

. Dated: ]anu}ary 19,1990 o
,Femando Manfredo, Ir., .

: ~'Aczmg Admunstrator, Panama Cana[
. -Conimission.,. -

§ [FR Doc 90—3255 Fi 1led 2—9—90‘ 8 45 am]
. *BILLING CODE 3540-04-»

. _DEPARTMENT OF THE INTERIOR
g uBureau of Land Management :

.43 CFR Public Land Order. 6765 .

- :[OR-943-00-4214-10 GPO-084 0R-21768
- (WASH), 0R-21783 (WASH)] o .
o 0
.- Partial Revocation of the Secretarial
. -Order Dated December 26,1913, and

- -the Bureau of Land Management Order
Dated June 18, 1947; washlngton

: l,,AGEch. Bureau of Land Mauagemem

‘_ N N Interior.
" ACTION: Pubhc land order

" SUMMARY: Thig order re\mkes a

.. .Secrefarial order and & Buréau of Land
’ Management order insofar as they affect

-~ '2,210.53 acres’of public domainlands for

~ ‘'the Bureau of Reclamation’s Columbia
Basin Project. The Bureau of

Reclamation has determined that the

lands are no longer needed for the

B - purpose for which they were withdrawn.

" The revocation is needed to permit

* disposal of the lands through land
.exchange. This action will open the
lands to surface entry. The lands have -
been and remain open to minera) leasmg
and are temporarily.closed to mlmng by
a Notice of Realty Action. .~

' ’EFFECTIVE DATE: March 14, 1990

" ." FOR FURTHER INFORMATION. cONTAcr-

Champ Vaughan, BLM.Oregon State
-Office, P.O. Box 2965, Portland, Oregon .
,97208, 503~-231-6905.

By virtue of the authority vested in the

Secretary of the Interior by section 204
. -of the Federal LandPolicy and. -
Management Act of 1976, 90 Stat. 2751;

. 43 U.S.C. 1714, it is ordered as follows:

.+ .. 1. The Secretarial Order dated ..
- . December 26, 1913, is hereby revoked
insofar as it affects the followmg
described lands:

Willamette Meridian

T.9N,R.30E, .
Sec. 4, lots 1 and 2, and S'&N%;
Sec. 6, lots 1 and 2, and S¥%NE%:;
Sec. 14, SW, W'2SEY, and W%:E%SEY.

T.10N,R. 30E,,. .

Sec. 26, W¥%SE% and SE%;

Sec. 34, EYaNW%.

The areas described aggregate 999, 03 acres
in Franklin County.

2. The Bureau of Land Management

‘Order dated June 18, 1947, is hereby

revoked insofar as it affects the

. following described lands:

Willamette Meridian

" T.9N.R.29E,

Sec. 4, unnumbered lots 1, 2, 3 and 4
S$%NY%, and those portions of the
N%SW and N%S¥%:SW Y4 lying
westerly of the centerline of Franklin
County Road No. 68. -
T.10N,R.29E,,
" Sec. 26, EY2SEY;

Sec. 28, that portion of the E‘/z lymg
easterly of the centerline of Taylor Flats
Road;

Sec. 34, E¥.:NE% and SE%.

T.10N,R.31E,

Sec. 6, SEYa.

The areas described aggregate -

approxnmately 1,211.50 acres in Franklin

‘County.

3. At 8:30 a.m., on March 14, 1990. The’
lands described in paragraphs 2 and 3

- -will be opened to.operation of the public
land laws generally, subject to valid
“existing rights; the provisions of existing

withdrawals, any segregations of record,

- and the requirements of applicable law..
- All valid applications received at or

prior to 8:30 a.m., on March 14, 1999. .
Shall be'considered as simultaneously
filed at that time. Those received
thereafter shall be considered in the
order of filing.

Dated: February 5, 1990,
Dave O’Neal, .
Assistant Secretary of the Interior.
[FR Doc. 90-3202 Filed 2-9-90; 8:45 am)
BILLING CODE 4310-33-M

FEDERAL COMMUNICATIONS
COMMISSION" -

47 CFRPart73 -

[MM Docket No, 88-563; RM-6441, RM-~
66851 N S

Radio Broadcasting Services;
Burkesville, KY, et al.

AGENCY: Federal Commumcatlons
Commission.

"ACTION: Final rule.

SUMMARY: This document substitutes
Channel 253C2 for Channel 252A at
Cookeville, Tennessee, modifies the

‘license of Station WHU,B(FM)‘to specify

operation on the higher class channel,

+ substitutes Channel 297A for vacant but’
- - applied for Channel254A at Spencer,

Tennessee; substitutes Channel 300A for

.~ Channel 253A at Burkesville, Kentucky, -
‘and 'modifies WKYR, Inc.'s, construction

perniit for Station WKYR(FM) at its~

current sité. In addition, this action
- allots Channel 224A to Russell Springs, -
_‘Kentucky, as its first local service. See

53 FR 52740, December 29, 1988. Channel
253C2 can be allotted to Cookeville,

" Tennessee, in compllance with the

‘Commission’s minimum distance
separation requirements, with a site -

“restriction of 0.9 kilometers (0.6 miles)
- northwést at coordinates 36-10-25 and ~
" 85~30~40. Channél 297A can be allotted -~

to Spencer, Tennessee, at coordinates
35-44-48 and 85-28-06. Channel 300A
can be allotted to Burkesville, Kentucky,
with a site restriction of 1.0 kilometers
(0.6 miles) west at the construction
permit site, at coordinates 36-47-30 and '
85-22-47. Channel 224A can be allotted

- to Russell Springs, Kentucky, with a site’

restriction of 5.4 kilometers (3.3 miles)

. southwest, at coordinates 37-01-40 and

85-07-53. With this action, this
proceeding is terminated.

. DATES: Effective March 22, 1990; The
window period for filing applications for

Channel 224A, at Russell Springs,

" Kentucky, will open on March 23, 1990

and close on April 23, 1990.

- FOR FURTHER INFORMATION CONTACT:
: Nancy] Walls, Mass Medra, (202) 634~
--6530. -

SUPPLEMENTARY INFORMATION: This is a-
synopsis of the Commission’s Report

" and Order, MM Docket No. 88-563,

adopted January 18, 1990, and released
February 5, 1990. The full text of this

-+ Commission decision is available for

inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230}, 1919 M Street. NW,,
Washington, DC. The complete text of
this decision may also be purchased

- froni the Commission’s copy contractors,
* . International Transcription Service,

[202) 8573800, 2100 M Street, NW,, Suite-
‘140, Washington, DC 20037. :

" Listof Subjects in'47 CFR Part 73

Radio broadcasting.

: PART?:)—-[AMENDED] S

1. The authority citation for part 73

. continues to read as follows:.

Authomy 47 U.S.C. 154, 303

§ 73. 202 [Amended]

.2. Section 73.202(b), tlle‘Table of FM
Allotments, is amended by adding
Channel 253C2 and removing Channel
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252A; at Cookeville, Tennessee, by
adding Channel 297A and removing -
Channel 254A at Spencer, Tennessee; by
adding Channel 300A and removing
Charnmnel 253A; at Burkesville, Kentucky,
and by adding Russell Springs,
Kentucky, Channel 224A.

Karl A Kensinger,

Chief, Allocations Branch, Palicy and Rules
Division, Mass Media Buregu.

[FR Doc. 90-3160 Filed 2-9-90; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 89-324; RM-6774)

Radio Broadcasting Services;
Ebenezer, MS

AGENCY: Federal Communications
Commission.

AcTion: Final rule.

sumMMaRy: This document allots M
Channel 280A to Ebenezer, Mississippi,
in response to a petition filed by JimBar
Enterprises. The coordinates for
Channel 280A are 32-54-13 and 99-10~
18 at a site 10.6 kilometers {6.6 mﬂes]
southwest of the community.

DATES: Effective March 22, 1990; The
window period for filing applications for
Channe! 280A at Ebenezer will open on
March 23, 1990, and close on April 23,
1990.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, [202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
'synopsis of the Commission’s Report
and Order, MM Docket No. 89-324,
adopted Janaury 18, 1990, and released:
February 5, 1990, The full text of this
Commission‘ decision is available for -
inspection and copying during normal -
business hours in the FCC Dockets
Branch {room 230), 1919 M Street NW.,’
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractors,
International Transcription Service (202)
857-3800, 2100 M Street NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Autherity: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by adding Ebenezer. Channel
280A. -

Federal Communications Commission.
Karl Kensinger,

Chief, Allacations Branch, Policy and Rules
Division, Mass Media Bureau

[FR Doc. 90-3159 Filed 2—9—90 8 45 am)
BILLING CODE 6712-01-M :

DEPARTMENT OF COMMERCE

National Qceanic and Atmospheric
Administration

50 CFR Parts 672 and 675
[Docket No. 80899-0015)

RIN 0648-AD04

Groundfish of the Gulf of Alaska,
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

summMaRY: NOAA announces approval
of regulations to implement the
Observer Plan provided for by
Amendments 13 and 18 to the Fishery
Management Plans for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area and Groundfish of the Gulf
of Alaska (FMPs), respectively. This
action is neeessary to implement
specific provisions of the mandatory
domestic observer program. It is
intended to further the goals and
objectives contained in the fishery
management plans that govern these
fisheries.”

EFFECTIVE DATE: Febmary 7, 199&

ADDRESSES: Copies of the
environmental assessment/regulatory
impact review/final regulatory
flexibility analysis {(EA/RIR/FRFA]} that
was prepared for Amendment 13 and 18
may be obtained by writing to Steven
Pennoyer, Director, Alaska Region,
National Marine Fisheries Service, P.O.
Box 21668, Juneau, AK 99802. Copies of
the Observer Plan are available by
writing to the above address or to the
Observer Program Office, Alaska
Fisheries Science Center, 7600 Sand
Point Way NE, Building 4, Seattle,
Washington 98115. Copies are also
available through the NMFS Computer
Bulletin Board in Juneau, phone: 907-
586-7609. ,
FOR FURTHER INFORMATION CONTACT:
Robert Maier, Fishery Biologist, Alaska
Fisheries Science Center, Seattle, NMFS
at 206-526~4195 or Janet Smoker,
Fishery Management Biologist, Alaska
Region, Juneau, NMFS at 907-586-7230.

SUPPLEMENTARY INFORMATION:
Background

The domestic and foreign groundfish
fisheries in the Exclusive Economic -
Zone [EEZ) of the Gulf of Alaska (GOA)
and Bering Sea and Aleutian Islands
{BSAI) areas are managed by the
Secretary of Commerce (Secretary)
according to FMPs prepared by the
North Pacific Fishery Management

" Council {Council) under the authority of

the Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
FMPs are implemented by regulations
for the foreign fisheries at 50 CFR 611.92
and 611.93 and for the U.S. fisheries at
50 CFR parts 672 and 675. General
regulations that also pertain to the U.S.
fisheries are implemented at 50 CFR part
620.

The Secretary approved Amendments
13 and 18 under section 304(b) of the
Magnuson Act. Those amendments
contained certain management
measures as listed in the final rule
published at 54 FR 50386 (December 6,
1989). One of the listed measures
authorized a comprehensive domestic
observer program. An Observer Plan to
implement provisions. of this program
has been prepared by the Secretary in
consultation with the Council.
Regulations were proposed to
implement the Observer Plan (54 FR
51042, December 12, 1989) and
comments were invited through
December 21, 1989. Forty letters of
comments were received. They are
summarized and responded to in the

“Response. to Comments” section,

below, -

. The Secretary. after revnewmg
comments received, including those
submitted by the Council during its
December 58, 1989 meeting, has

_determined that final regulations

implementing the Observer Program are
necessary for fishery conservation and
management, and are consistent with
the Magnuson Act and other applicable
law.

Based on comments recewed and
expressed Council intent for the
observer program, the contents of the
Observer Plan have been updated. Main
features of the Observer Plan are
described below, including the
responsibilities that will be imposed on
NMFS, vessel operators, managers of
shoreside processing facilities, and
NMFS—certified contractors who will
provide observers to groundfish fishing
vessels and shoreside processors. This
notice also describes observer
qualifications, standards of observer
conduct, conflict of interest standards
for observers and contractors, and
reasons, for revoking contractor or
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-observer certifications. Implementation
aspects of the Observer Plan are
described as follows:

Responsibilities of NMFS—The NMFS
is responsible for (1) the overall program
administration, (2) training or
certification of observers, (3) contractor
certification, (4) debriefing of observers,
(5) coordination of observer coverage for
the subject fisheries, {6) monitoring of
logistics, and (7) management:of the
data collected by the observers. Each of
.the aspects of NMFS responsibilities is-

" further described as follows:

1. Program administration.
Administration includes establishment -
of general program policy, specification
" of observer duties and qualifications,

" sampling methods, data format, and

_policy with respect to observer safety. It
also includes specifications of
contractor certifications and overseeing

-NMFS personnel and budgets.

2. Observer training and certification.
Observers who meet the basic -
educational and experience

* " qualifications $tated in the Observer
"' Plan and who are hired by certified

“contractors to be placed onboard, .

.. ..domestic vessels will be required | to

successfully complete a 2% week. .
training certification program conducted
by NMFS, or its designated agent; prior
to being deployed on board a domestic

~ vessel or at a shoreside processing

" facility. Individuals who have
" .successfully completed either a foreign
‘or domestic groundfish observer

.- deployment in a program administered

*- by NMFS will be required to attend only
-a.two to four day briefing. Certification

* training will be provided, at a minimum,

“on a scheduled quarterly basis and more
frequently if required. The training of
observers is critical to the overall’
success of the observer program and the
quality of information collected.
Because observers will collect fisheries
information for Federal management of
the Alaska groundfish fisheries, training
must be consistent and must respond to

. changing management and data...

_ collection needs, The observer .
-certification may be revoked if the

- . observer fails to perform-assigned. duties

satisfactorily, or does not adhere to
standards of conduct prescnbed by

3. Contractor cemfzcatron The NMFS
must certify contractors prior to their
providing observers to the indiistry to
assure that the contractors do nothave
a financial or personal conflict of
interest with the fishing vessel or
shoreside processing facility owners,
and to assure that the contractors
understand their responsibilities. NMFS

-will review technical proposals
submitted by prospective contractors

that describe task performance to
ensure that they are able to adequately
provide the required services under the
mandatory observer program. The costs
of providing observers will not be
considered in the evaluation. Firms
submitting proposals judged adequate to
provide services and which do not have
a financial or personal conflict of
interest will be included in a list of
certified contractors from which
industry members can obtain. their
required observers. A contractor could

* lose certification if the contractor is -

found to have a financial or personal

‘contlict of interest with either vessel or
shoreside processor owners or the .

contractor.is deficient in the ' :
performance of the duties prescnbed by
NMFS.

4. Observer debnefmg Debriefing
observers will be done by staff of the
NMFS observer program located st

debriefing sites. Debriefing sites will be

at Dutch Harbor and Kodiak, Alaska,
and such other major fishing ports as
deemed necessary by NMFS, and at the
Alaska Fisheries Science Center (AFSC)
in Seattle,_ Washmgton Observers will
be debriefed between deployménts to .
make information available for edrtmg,
assimilation, and analysis. - °

5. Coordination of observer ¢overage’
and logistics. NMFS will coordinate
observer coverage with certified
contractors to ensure scientifically .
adequate sampling and to ensure recelpt
of information from the observers. -

6. Data management. NMFS is
responsible for the entry, editing,-and
database management of the data
collected by observers.

Responsibilities of vessel operators
and managers of shoreside processing -
facilities. The vessel operators and
managers of shoreside processing
facilities are responsible for costs of
deploying observers on board vessels or
at shoreside processing facilities
including but not limited to bunk, meals
and trangportation. They are also
responsible for coordinating with
NMFS-certified contractors to assure
that observer coverage meets

B

requirements contained in-regulations. .. -

Any vessel operator or manager of a

- shoreside processing facility who is
* required to accommodate an observer is

responsible for obtaining a NMFS-
certified observer from any of the
certified observer contractors. The
vessel operator or manager of a
shoreside processing facility will pay
the cost of the observer directly to the

‘contractor.

Prior to the vessel begmmng fishing,
the observer must notify the AFSC,
through the contractor, that he/she is on
board the vessel and prepared to -

‘perform his/her duties as an observer.

Prior to receiving groundfish and
commencement of processing operations
by a shoreside processing facility, an
observer must notify the contractor that
he/she is on site and prepared to
perform his/her duties.

A vessel operator must mamtam safe
conditions on the vessel for the

~ protection of the observer during the

time the observer is on board the vessel,
by adhering to all U.S. Coast Guard and
other applicable rules, regulations, or
statutes pertaining to safe operation of
the vessel and by keeping on board the

" vessel:

(a) Adequate fire fighting equipment;

‘(b)- One or more life.rafts capable of
holding all persons on board; and.

(c) Any other equipment required by
regulations pertaining to safe operatlon
of the vessel.

A manager of a shoreside processmo
facility must:

Mamtam safe conditions at the

,processmg facility.for the protection of
‘the observer, by adhering to all

. apphcable rules. regulations, or statutes
pertaining to safe. operation and °

s

maintenance of the processing facility.
Responsibilities of certified observer
contractors., _Contractors must be
contract with NMFS to provnde observer
services will be included in the list of
certified. observer contractors. No limit

is placed on the number of contractors

which can participate in'the observer
program and:a vessel owner or manager
of a shoreside processing facility can
choose to-work with whichever
contractors they select. Contractors are

. responsible for the following tasks:

- 1. Recruiting, evaluating, and hiring of

qualified candidates to serve as

observers.: . .
2. Ensuring that prospective observers

"have obtained the reqmred NMFS .

certification. -, .
3. Providing observer salanes.
benefits, and personnel services.
4. Providing workmen’s compensation
and insurance to cover and protect
observers injured in the performance of

.their duties.

5. Provrdmg all deployment logistics to ;

.make observers available and to place

the obiservers on board the ﬁshing
vessels or at shoreside processmg
facilities.

6. Providing substrtute observers in
the event an observer has to be removed .
from, or leaves, a vessel or a shoreside
processing facility.

7. Arranging observer debriefings at
specified.debriefing ports.

8. Assuring that all observer catch
messages and other required
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transmissions between the observer and
NMFS are delivered to NMFS within a
time specified by the Regional Director.

9. Assuring that all trip data, reports,
and specimens collected by observers
dre delivered to NMFS within five
working days of the completion of each
observer trip.

-10. Assuring that all gear and - .
equipment issued to observers by NMFS
is réturned to a storage place designated
- by NMFS within five working days of
" the completion of the observer trip.

For purposes of the Paperwork
Reduction Act only, both the contractors
and the observers, while not direct
employees of the United States
government, are nonetheless, acling as.
agents or representatives of the
government.

Observer Qualifications

Observers placed onboard domestrc
vessels or.at shoreside facilities by a
contractor must be certified by NMFS to
serve as an observer under this program.
To be certified by NMFS, an observer .
should have a bachelor’s degree in
fisheries or wildlife biology or related
field of biology and natural resource

- management. If sufficient numbers of
quahfred and acceptable applicants with
the above educational background are
not available, individuals with senior.
standing within one of those programs

- listed above or individuals with an

. Associate in Arts (A.A.) degree in
fisheries or wildlife science or

. technolegy may be substituted. If
sufficient numbers-of individuals with .

. -any of the above qualifications are not
. available, the contractor may seek .

“approval from NMFS to hire individuals
with other relevant experience or
trammg .

Prior experience as an observer
through a program administered by the
NMFS Observer Program of the AFSC is
not required. Individuals who have
satisfactorily served as an observer for
a program administered by the Observer

Program of the AFSC during the past 24

months must attend a two to four day
certification briefing provided by NMFS
prior to deployment. Individuals who
have not served as an observer or who
last satisfactorily served as an observer’
prior to the past 24 months must attend
and successfully complete a 2% week
certification training provided by the
AFSC prior to deployment.

Prior to deployment, each observer-
must receive a NMFS certification =
" acknowledging successful completlon of
"the' NMFS training program. Each -

observer must agree to provide all’ data .

collected to NMFS. Each cbserver must
agree to adhere to the NMFS standards
of cOnduct for observers

'

Standards of Observer Conduct
. Observers must abide by the

‘standards of conduct listed in title 1'5

CCFR Subtitle A, part 0 of the Department
of Commerce Regulations and the .

following:

General standards of behavior:
In addition to the standards given

above, the observer must avoid any

behavior which could adversely affect -
the confidence of the public in the
integrity of the program. Observers are
thus expected to conduct themselves in
a manner which will reflect favorably
upon the program. This means acting in
an honest, professional, business-like

. manner.in all situations. Specific

guidelines follow:

{1) Observers must diligently perform
their assigned duties.

(2) Observers must accurately record
their sampling data, write complete -
reports, and report honestly any
suspected violations that are observed.
Falsification of observer data will be
grounds for decertification.

. (3) Observers must keep all collected
data and observations made onboard
the vessel or in the processing plant,
confidential according to the Federal
guidelines on confidentiality.

(4) Observers must refrain from -

. engaging in any illegal actions or any

other activities that would reflect
negatively on their image as
professional scientists, on other
observers, or on the observer program
as a whole. These actions or activities

_ include, but are not limited to:

-(a) Excessive drinking of alcoholic
beverages (however, if the vessel or

. shoreside facility maintains a stricter

alcoholic beverage policy for its
employees, then the observers must

- comply with said policy);
{(b) Use or distribution of rllegal drugs; -

. and .

(©) -Physical or emotional involvement
with vessel or shoreside processing
plant personnel.

Behavior which is contrary to these
standards or to the intent of these
standards are grounds for the

decertification of the offending observer.

Conflict of Interest Standards for NMFS
Certified Observers and Contractors

Contractors certified by NMFS to
provide observer services to the fishing
industry, and observers certified by
NMFS to perform observer duties,
cannot have either a financial or
personal interest in the vessels or

- shorebased facilities they are employed

to observe. A direct financial interest is

. definéd as payment or compénsation

received directly from the owneror
operator of the vessel | or shorebased

facility bemg observed that-results from

" ‘a property interest of business

relatiofiship in that vessel or shorebased
facility. A personal interest is defined as
an interest or involvement held by the
conitractor or observer, or the .
contractor’s or observer's immediate °
family or parent, from which the -
contractor or observer, or the
contractor's or obsegver's immediate
famlly or parent, receives a benefit. The
provision for remuneration of certified

* observers does not constrtute a conflict

of interest.
{a) Conflict of interest standards for

_certified observers.

A NMFS-certified observer:

(1) Must be employed by an
independent contracting agent certified
by NMFS to provide observer services
to the industry;

(2} May not have a financial interest
in the observed fishery; »

(3) May not have a personal interest
in the vessel or shoreside facility to
which he or she is assigned;

(4) May not solicit, accept, or receive,
directly or indirectly, a gift, whether in
the form of money, service, loan, travel,
entertainment, hospitality, employment, -
promise, or-in any other form, that is a

' benefit to the observer’s personal or
‘ financial interests, under circumstances

in which the gift is intended to influence
the performance of official duties,

. .. actions, or judgement.

(b).Conflict of interest standards for
certified observer contractors. .
A NMFS:certified observer ‘contractor:
-(1) May not be an individual,

- partnership, or corporation with a

personal or financial interest in the
observed fishery, shoreside facilities or

* vessels, other than the provision of

observers.

(2) Shall assign observers to vessels or
shoreside facilities without regard to
requests from vessel owrers or -
operators for a specific individual;

{3)'May not solicit, accept, or receive,
directly or indirectly; a gift, whether in

‘the form of money, service, loan travel,

entertainment, hospitality, employment,
promise, or in any other form, thatis a-
benefit to.the observer contractor’s
personal or financial interests, under -
circumstances in which the gift is
intended to influence the performance of
official duties, actions or agreements.

Reasons to Revoke Contractor or

. Observer Certification .

A. The NMFS certification of an
observer can be revoked by NMFS for
the foIlowmg reasons: -

(1) A'cértified observer fails to -
satisfactorily perform the duties of an
observer as prescrrbed by NMFS.
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(2) A certified observer fails to abide
by the standards of conduct described
by NMFS.

(3) A certified observer is shown to
have a conflict of interest with respect
to the fishery, shoreside facility, or
vessel to which he/she is assigned.

B. The NMFS certification of a
contractor to provide observer services
to industry can be revoked by NMFS for
the following reasons: ‘

{1) A certified contractor is shown to
have a conflict of interest with respect
to the fishery, shoreside facilities or
vessels to which observers are being
provided.

(2) A certified contractor has failed to
- satisfactorily perform the
responsibilities of certified observer
contractors prescribed in the observer
plan.

Implementation Policy

(a) Observer program start up and
enforcement. Full compliance with the
Observer Plan by vessel operators and
managers of shorebased processing
facilities is required on the effective
date of this notice. NOAA recognizes,
however, that some vessel operators
and managers of shorebased processing
facilities may experience start-up
problems. NOAA will consider good
faith efforts by operators and managers
to obtain observers as soon as possible
when enforcing compliance with the
Observer Plan.

(b) Vessel participation. Operators of
all domestic fishing and processing
vessels equal to or longer than 125 feet
length overall will be required to carry
an observer during all days expended
during fishing trips.

For purposes of the Observer Plan, a
trip is considered to start on the day
when fishing gear is first deployed and
end on the day the vessel returns to an
Alaska port or leaves the EEZ and
contiguous territorial sea.

Length overall (LOA) means
horizontal length from stem to stern (see
definition at §§ 672.2 and 675.2 of the
regulations).

Operators of all domestic fishing and
processing vessels that are 60 feet LOA
and longer but less than 125 feet LOA
and which fish more than 10 days during
any calendar quarter (Janaury-March,
April-June, July-September, and
October-December) must carry an
observer for at least 30 percent of the
days expended during fishing trips
undertaken during that calendar quarter.

Vessels less than 60 feet in LOA must
carry observers only if required by the
Regional Director.

Compliance with the Observer Plan
does not apply to operators of vessels
making landings of groundfish caught

incidentally in non-groundfish fisheries

(e.g., fisheries for Pacific halibut,
salmon, and crab).

(c) Shoreshide processor
participation. Managers of shoreside
facilities that annually receive 10,000 mt,
round weight, or more of groundfish
must have an obsever at the facility on
each day it receives groundfish during
those months in which they receive a
total of 1,000 mt or more of groundfish
for the month.

Managers of shoreside facilities that
annually receive between 1,000 mt and
10,000 mt, round weight, of groundfish
must have an observer at the facility for
30 percent of the days of any month in
which they receive a total of 500 mt or
more of groundfish for that month.*

Managers of shoreside processing
facilities that annually receive less than
1,000 mt, round weight, of groundfish
must have an observer if required by the
Regional Director.

(d) Exemption within the waters
largely regulated by the State of Alaska.
With respect to observers on vessels,
the Observer Plan does not apply in the
following waters where groundfish are
managed entirely by the Alaska
Department of Fish and Game:

Clarence Strait and Chatham Strait—
Waters shoreward of a line connecting
the following points in the order listed:
intersection of 55°25°20" N. latitude and
132°41'32" W. longitude; Cape Muzon
Light; northernmost tip of Eagle Point on
Dall Island; southernmaost tip of Point
Arboleda; northernmost tip of Point San
Rogue; southernmost tip of Cape Ulitka;
northernmost tip of Cape Lynch;
southernmost tip of Helm Point;
westernmost tip of Hazy Island; Cape
Ommaney Light, just north of 57°30'00"
in Peril Strait; westernmost tip of
Column Point; northernmost tip of
Soapstone Point; southernmost tip of
Cap Spencer; Yakobi Rock; and Yakobi
Island.

Prince William Sound—Waters
shoreward of lines connecting the
following points in the order listed: Point
Whitshed: Point Bentlinck; Cape
Hinchenbrook; Zaikof Point; Cape
Cleare; and Cape Puget.

Secretarial authorization for the
mandatory domestic observer program
set forth in Amendments 13 and 18 was
based upon his finding that reliable
observer information is necessary and
appropriate for the conservation and
management of the Alaskan groundfish
fisheries. He implements, therefore,
specific provisions of the Observer Plan.
As additional information is obtained
through the observer program, the
Secretary will work with the industry to
develop and refine the domestic . .

Observer Plan to meet the needs of both

fishery management agencies and the
fishing industry. .

Secretarial policy requiring 100
percent observer coverage of vessels
with an overall length equal to or
greater than 125 feet long remains
unchanged from the proposed rule and.
draft Observer Plan. In 1989, 69 vessels
were in this size category. Assuming 142
fishing days per vessel, which was the
rate in 1989, 9,798 observer days could
be required for this segment of the fleet
in 1990 at a cost of $2,449,500 based on a
cost estimate of $250 per observer day.

Secretarial policy, which establishes a
new minimum length of up to 60 feet for
vessels that will not be required to carry
an observer, varies from that stated in
the proposed rule and draft Observer
Plan. Those documents proposed that
operators of vessels under 50 feet would
not be required to carry an observer,
unless they are required to do so by the
Regional Director. Comments received
{see “Response to Comments Received”
section, below) indicated that benefits
of placing observers on vessels in the
50-60 feet size category is not
appropriate, because these vessels catch
such small amounts of groundfish that
the cost would not be justified. The
Secretary analyzed vessels between 51
and 59 feet with repsect to amounts that
they harvested in 1989. Vessels in this
size category numbered 196 and
harvested 13,542 mt of groundfish, or 1.0 .
percent of the total harvest by domestic
annual processing (DAP) vessels.

Many of these vessels are “limit
seiners”—vessels that have a keel
length of 50 feet but an length overall of
58 feet. They are used primarily to purse
seine for salmon, but are also used to a
small extent to catch sablefish and
rockfish with hook-and-line gear. The
Secretary has determined that the
benefits gained by placing observers on
these relatively small, albeit numerous
vessels, do not justify the costs that
would be imposed on them. Conversely,
vessels between 60 and up to 125 feet
length overall can more easily

accommodate an observer and harvest a

significant amount of groundfish. In
1989, 217 vessels in this size categroy
harvested 253,587 mt of groundfish, or 19
percent of the total harvest of 1.3 million
mt delivered to U.S. processors. The
Secretary has determined that the
significant harvest by these vessels and
the information obtained from these
operations justify the observer costs.
Secretarial policy for shoreside
processing facilities varies from that
stated in the draft Observer Plan. The
final Observer Plan now requires
shoreside processing facilities that
receive 10,000 mt or more of groundfish
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annually to have an observer for only -
“ during those months'in which the total
* “amaunt of groundfish received is 1,000
mt or more. The number of occurrences
(months)in which these facilities
received landings of 1,000 mt or more
" per month was 53. Assuming 30 days per
month, 1,590 observer days would be -
requlred for this category of processing -
facility in 1990 at a cost of $397 500
based on $250 per day. ‘

The Observer Plan also requires °

shoreside processing facilities that
receive at least 1,000 mt but less than
10,000 mt of groundfish annually to have .
an observer for only 30 percent of the

days during those months in which the : -

- total amount of groundfish received is
500 mt or more. The Secretary -
- determined that the amounts of - -

. groundﬁsh received during some thonths

are small in the aggregate and the
benefits gained by having observers do
not justify the costs. Based on 1989
landings, 13 facilities had total landings -
of at least 1,000 mt but less than 10,000
mt. The number of occurrence (months)
in which these facilities received .
landings of 500 mt or more per month

" was 63. Assuming 30 days per month, .
and 30 percent coverage, 623 observer
days would be requrred for this category
of processing facility in 1990 at a cost of
$155,750 based on $250 per day.

Differences Between the Final Rule and

the Proposed Rule C e

1. A definition of overall length is
added in §§ 672.2 and 675.2 to define

lengths of vessels that partrcrpate in the :

. observer program.

2. Paragraph 43} Exemptwn, in § 672.27 °
and §.675.25 is deleted, and any
references in the proposed rule to
paragraph [f) -are deleted. These-
paragraphs in the proposed rule had
listed one exemption that might be
allowed to excuse a vessel operator or
manager of a shoreside processing
facility from complying with the -
Observer Plan. Based on Council
comments, the Secretary has determined
that-no exemptions will be allowed. The
Council, as well as the Secretary, :
believes that the management of the .
public fishery resources can only be
accomplished through the attainment of
observer information and that allowmg
fishing or processing to occur without -

,.opportumty for representative sampllng

- is contrary to the public interest.
Difference Between Implementation

.and the Final Observer Plan

-The proposed Observer Plan did not .
. include pollcy with respect to start-up -

. problems in complying with the
Observer Plan by vessel operators and

managers of shorebased processing

facilities who are required to have 100 -

percent observer coverage. The final
Observer Plan includes start-up policy.
While full compliance with the Observer -
Plan by vessel operators and managers
of shorebaséd processing facilities is
requlred on the effective date of this
‘notice, good faith efforts by operators
and managers to.obtain observers as

" .soon as possible will be considered - .
* when enforcing compllance with the .

Observer Plan.’

In the proposed Observer Plan, the
Secretary preliminarily determined that
vessels shorter than 50 feet in length .
would not be required to comply with

‘the Observer Plan. In response to
" comments received, the Secretary has
-determined that vessels under 60 feet

will not be required to comply unless

“specifically required to do so by the

Regional Director. Vessels 60 feet length
overall and longer, however, must be
required to comply with the Obseiver
Plan. Reasons for these changes are
provided above,

‘The final Observer Plan also specrhes
that vessels 60 feet or longer but-less .

. than 125 feet that conduct actual flsh‘mg' -

operations fof only 10 days of any A
calendar quarterwill not be réquired-to

‘carry an observer. If during any

calendar quarter they fish for more than

+10 days, thien they will be required to -

carry an observer for at least' 30 percent - -
-of their fishing trips during those -
- ‘calendar quarters.

e

In the proposed Observer Plan, the .
Secretary preliminarily determined that -

-shoreside processing facilities that

receive 10,000 mt or more of groundhsh
during the fishing year must have an™

" observer on site for-each day they

receive-groundfish. In response to
comments received, the Secretary has
determined that an observer must be

-present at such processing facilities

each day those facilities receive
groundfish during those months when

-total-groundfish receipts are 1,000 mt or
-more. This change accommodates those
. shorebased processing facilities that :
-receive large amounts of grdundfish over
-a short period of time and then receive -

only small amounts during periods when_

.other fisheries (e.g., salmon fisheries)
. dominate the operations. Ratherthan

employing an observer with little to do ,

.durmg most months, managers of
- shorebased processing facilities can.
. plan for those months in which they will

~ Policy in the Proposed Observer Plan L ‘receive 1,000 mt or more during a month ~

and employ an observer for just those
months.
-Further, rather than requiring those -

Aacilities that receive between 1,000-mt -

-but less than 10,000 int annually to have’
an observer during 30 percent of the °

days they receive groundfish, the
Secretary has determined that this
coverage will apply only for those
months wheén the total amount of
groundfxsh received is 500 mt or more.
Again, managers of shorebased
processing facilities'can plan for those
months in'which they will recieve 500 mt

‘or more during a month and employ an

observer for just those months. .

_ The Observer Plan now exempts’
vessel compliance in certain areas that
lie in the Southeast Alaska archipelago
and in Prince William Sound. Fisheries
in these areas are managed entirely by

. the Alaska Department of FlSh and -

Game.

The proposed Observer Plan was
silerit with respect to compliance of *
vessel operators making landmgs of
groundfish that were caught in other

fisheries. The Observer Plan now. makes

clear that comphahce ‘with the Observer
Plan does not apply to.opérators of.
vessels making landings of groundfish

- caught incidentally in non-groundfish

fisheries (e.g., fisheries for Pacific.
halibut, salmon, and crab). -
The Observer Plan also excludes
operators of catcher vessels from having -
to carry an observer in mothershlp s
operations in which caicher vessels

_transport the codend,part of a trawl -
-through the water-to-a mothershlp in,

such a manner that no sorting of catch is

.. possible. An observer would beona .
‘mothership and would be able to record .

all required, mformatlon In this type of

‘operation, an .observer on a catcher.

vessel would serve little purpose.
The preamble to the final rule now -

includes more jnformation that is also

part of the Observer Plan. Additional.

- _-information is found under the following

subheadings: Observer Qualifications;
Standards of Observer Conduct; Conflict
of Interest Standards for NMFS Certified .

- Observers and Contractors; and
. Reasons to Revoke Contractor or

Observer Certification. This information

. was part of the Observer Plan that was
. provided by, the Regional Director to the
.public during the December 6-21, 1989

public comment period. .

. Résbonse to-Comments Received

* Forty letters-of comments were

. “received during the comment period.
) Most comments were supportrve of the

observer program, but some contained

4
recommendations for changes resultmg

from dlfferent mdustry perspectives.

‘Most of the comments focused on the
:followmg issues: small boats cannot
- carry observers without incurring unfair
_ costs; the 30 percent observer coverage

reqmrement istoo hlgh observer

. coverage should be calculated semi-
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annually rather than quarterly;
observers at shore-based processing
facilities are redundant if vessels
delivering to them also have observers;
no relationship exists between vessel
length and catch; and the Federal
government should pay for the observer
program. Comments are summarized

- and responded to below.

Comment 1. No exemptions should be
allowed for operators of vessels and
managers of shorebased processing
facilities that are required to comply
with the Observer Program.

Response: The final rule has excluded
provision for exemptions.
Circumstances will arise that warrant
an exemption, but provision for
exemptions without defining exactly
those circumstances would result in
confusion as to whether an exemption
might be granted. Some participants
might take advantage of an exemption
provision and jeopardize the intent of
the observer program. Individual
circumstances will be considered on a
case-by-case basis when making
citations or when assessing penalties.

Comment 2. Observer coverage should
be based on actual production, either
historical or theoretical, rather than on
vessel length, because a relationship
between vessel length and production
does not exist.

Response: While the relationship
between production and vessel length is
not linear for each gear type,
examination of catch data shows that,
overall, larger vessels harvest more
groundfish than do smaller vessels. For
purposes of the observer program,
vessel length was a parameter that
could best be defined for purposes of
industry planning. Another parameter
such as production might be used if
justified by experience gained from the
observer program.

Comment 3. Vessels in the 50-124 foot
category should be covered semi-
annually rather than quarterly.

Response: Information obtained from
the segments of the observed fleet must
be representative if NMFS is to use it to
manage those fleet segments. To be truly
representative, it should be collected
according to statistically valid means.
Ideally, the information ought to be
collected in a completely randomized
manner. Because such collections are
not feasible, information must be
collected over as short a time period as
possible to be reasonably.
representative. If observer coverage is
semi-annual rather than quarterly, the
frequency of the information collected
will be reduced. It will, therefore, be less
representative, and less useful for
management purposes. Quarterly
observer coverage will be required.

Comment 4. Thirty percent coverage
on a large number of vessels (e.g., 352
vessels) is unnecessary and should
therefore be changed to 20 percent.

Response: As high a percent coverage
as possible is necessary to obtain
representative information for

- management purposes. Biological data is

often variable and samples from too
small a number of vessels would not be
representative. Even though the total
number of vessels is high, segments of
the fleet use diverse gear types and
participate in different fisheries in
geographically separate locations. In the
Gulf of Alaska, for example, as few as
two or three trawl vessels may be
fishing for rockfish at any one time, and
they may be miles apart. To be -
representative, therefore, 30 percent
coverage is required. This level of
coverage may be reduced if experience
gained indicates that a reduction is
warranted without jeopardizing the
program. _

Comment 5. The vessel size category’
system for assigning observers does not
take into account a vessel's ability to
pay costs nor does it fairly distribute the
costs.

Response: The composition of the
groundfish fleet is diverse with respect
to fishing power, earnings, and potential
to afford observer coverage. The
Secretary of Commerce does not have
access to information on vessel net
earnings to determine which vessels are
unequally impacted by the Observer
Plan. A tax on groundfish landings or

. production to obtain revenue with which

to Federally fund observer coverage is
likely a fair way to distribute costs. The
Secretary is not authorized, however,
under the Magnuson Act to levy taxes.
After a year’s experience with the
observer program, new ways to more
fairly distribute costs may become
evident. .

Comment 6. Observer coverage on
catcher vessels is not necessary,
because information can be collected
from log books or by shoreside
observers.

Response: The information that will
be available from catcher vessels will
be extremely useful in fishery
management. Many of these vessels
participate in fisheries in different areas,
both geographically as well as
bathymetrically than do catcher/
processor vessels. Although information
about retained catch from catcher
vessels might be sampled by shorebased
observers, information on discarded
groundfish or prohibited species could
not be collected other than by observers
at sea. Even with the use of Federal
logbooks, this information must be
validated by at-sea observers. However,

as previously stated, the Observer Plan
does exclude catcher vessels in
mothership operations in which the
codend part of a trawl is transported
through the water to the mothership in
such a manner that no sorting of catch is
possible. »

Comment 7. The Secretary must give
authority to local officials to exempt
vessels from carrying an observer if the
vessels are unable to do so.

Response: For purposes of conveying
policy, no vessels will be exempt from
carrying an observer. As a practical
matter, circumstances will arise in
which a vessel operator or manager of a
shorebased processing facility has not
been able to acquire or keep the
services of an observer. NOAA will
consider good faith efforts by operators
and managers to obtain observers as
soon as possible when enforcing
compliance with the Observer Plan.

Comment 8. Vessel operators should
not be required to submit fishing plans
prior to the start of a season.

Response: Vessel operators are not
required to submit fishing plans. Vessel
operators have the responsibility of
working through the certified contractor
to obtain sufficient observer coverage to
satisfy the 30 percent coverage of their
fishing effort.

Comment 9. Observers at shore-based
facilities would have nothing to record,
because sorting groundfish and
prohibited species occurs at sea, and,
therefore, the requirement that .
shoreplants have observers should be
eliminated.

Response: Observers on vessels will
not be able to observe vessel operations
24 hours a day, even on large vessels
where 100 percent observer coverage is
required. Actual coverage on vessels
will likely be 30 percent or less. Less
than complete information will be the
result. Exacerbating the problem of
partial data is policy that requires
vessels less than 60 feet in overall length
to carry observers only when required
by the Regional Director. Many of these
vessels will be delivering catches to
shore-based processing facilities.
Observers at shore-based processing
facilities will be able to partially fill this
gap by being on hand to obtain
information from landed catch. Even
though prohibited species are required
to be discarded at sea, experience has
shown that some remain with the
landed catches. Observers at shore-
based facilities will be able to better
document bycatch of prohibited species,
which will result in more-accurate total
mortality estimates.

Comment 10. Costs should be borne
by NOAA through a product value tax.
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Response: The Secretary is not
authorized under the Magnuson Act to
tax products.

Comment 11. If shoreside observers
are required, coverage should be based
on monthly production to account for
those shore-based facilities that produce
large and small groundfish amounts
seasonally, and thus avoid cbserver
deployment during periods of small
groundfish production.

Response: The Secretary has revised
implementation policy such that
shoreside processing facilities that
process 10,000 mt or more of groundfish
will need to have an observer only
during the days in those months when
total groundfigh received is 1,000 mt or
more for that month. Also, shoreside
processing facilities that process 1,000
mt or more but less than 10,000 mt
annually must have an observer for just
30 percent of the days during months
when they receive 500 mt or more of
groundfish.

Comment 12. If more cost effective, a
NMFS staff person responsible for
debriefing observers ought to fly to
Kodiak rather than require several
observers to fly to Seattle.

Response: The Sécretary intends that
observers be debriefed as close to the
fishing grounds as possible. The
Secretary also intends that the observer
program be as cost effective as possible.
Depending on circumstances, a debriefer
will be sent to the observers rather than
requiring observers to be sent to the
debriefer.

Comment 13. The industry seeks
assurance that information obtained
from the observer program be kept
confidential.

Response: Information collected by
observers in the course of biological
sampling is administratively
confidential. This type of information
may be released, but only with the
consent of the vessel operator or
manager of a shorebased processing
facility. Information obtained by
observers from the fishery industry, e.g.,
logbook and other information that
reveals the business and identity of the
vessel operator or name of a processing
facility, is statutorily confidential. The
Secretary may not release statutorily
confidential information obtained from
the fishing industry pursuant to the
Magnuson Act. NOAA directives require
the safekeeping of these data by Federal
employees. Unauthorized release of
statutorily confidential data is a Federal
offense.

Comment 14. Will an observer be
provided a survival suit or is that the
responsibility of the vessel operator?
Will a vessel operator need to provide
for a larger life raft to accommodate an

observer? Do vessels fishing inside of 3
miles need to carry an observer?

Response: Observers will be provided
their own survival suits. Vessel
operators must provide life rafts large
enough to accommodate safely the
entire crew and the observer. All vessels
that have a Federal permit to fish for
groundfish must comply with the
observer program, with the exception of
specified waters in Clarence Strait and
Chatham Strait as well as Prince
William Sound. See implementation
policy, above for definitions of these
internal waters. :

Comment 15. A vessel operator must
have the option to accept or reject a
particular observer. A cadre of
observers should be stationed in each
major port, because too much time
would be required to bring an observer
from Seattle.

Response: This type of concern must
be resolved between the vessel operator
or manager of a shore-based facility,
and the contractor. The Secretary is
only concerned that vessel operators
and managers of shoreside processing
facilities comply with the Observer Plan.

Comment 16. Although vessels under
a particular size and shoreside
processing facilities that produce a
minimum amount of groundfish annually
do not have to accommodate an
observer, provision should be made that
even these entities must be covered in
certain situations when required.

Response: Implementation policy
dictates that, although vessels under 60
feet in length and shoreside processing
facilities that receive less than 1,000 mt
of groundfish a year normally will not
have to accommodate an observer, the
Regional Director reserves regulatory
flexibility such that even these entities
may have to accommodate an observer
if required.

Cominent 17. Observer coverage of
medium size vessels should be based on
30 percent of their trips rather than on 30
percent of effort, because such coverage
would be easier to document. i

Response: Observer coverage based
on trips would not be equitable. A
vessel operator could comply by
carrying an observer on a short trip and
then make two long trips without an
observer. Conversely, another vessel
operator could make three long trips and
carry an observer on just one of those
trips. The burden would shift
disproportionately to the vessel operator
making the long trips. Observer
coverage will be based on 30 percent of
the days fished during fishing trips. For
purposes of the Observer Plan, a trip is
considered to start on the day when

fishing gear is first deployed and end on

the day the vessel returns to an Alaskan

port or leaves the Alaska EEZ or
territorial sea. Under this interpretation,
transit time from ports such as Seattle
cannot be used to gain credit for
observer days.

Also, lost fishing time prior to fishing
cannot be counted. Conceivably, a
vessel operator could expend time
without actually fishing to gain credit for
observer days, discharge the observer,
and then continue fishing with no
observers on board. Once fishing has
commenced, however, lost fishing time
due to unforeseen circumstances (e.g.,
weather or mechanical breakdowns)
will be counted toward observer days
until the vessel arrives at an Alaskan
port or departs the EEZ or the territorial
sea. Transit time to ports outside the
EEZ or the territorial sea {e.g. Seattle or
the “donut hole”) will not count toward
observer days. With the use of Federally
required fishing log books, a vessel
operator will be able to know the
number of days that he has already
fished. He will also be expected to be
able to estimate the number of days he

-intends to fish in the future. Once a trip

has started, lost fishing time for
unforeseen circumstances (e.g., engine
breakdowns, bad weather, etc.} will be
counted in favor of the vessel operator.
That is, the number of days the observer
is on board is counted toward the 30
percent coverage even though fishing
has been curtailed due to unforeseen
circumstances beyond the vessel
operator's control.

Comment 18. Observers should not
collect information that would be used
for compliance purposes.

Response: Observers are not
enforcement agents. Nonetheless,
information they collect during their role
in collecting information about total
fishing mortality of groundfish and
prohibited species will be submitted to
NMFS for purposes of monitoring quotas
and verifying compliance with
regulations. .

Comment 19. Observers should be
trained in Alaska. Experience gained
through fishing should count with
respect to fulfilling observer
qualifications.

Response: An observer's ability to
professionally fulfill his responsibilities
is independent of where he is trained.
Training, therefore, will not be restricted
to just Alaska sites. Although actual
fishing experience is useful, the aspects
of carrying out responsibilities with
respect to biological sampling
necessitates formal training in biologicai
sciences.

Comment 20. Registered length is
superior to length overall for purposes of
determining participation.
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- Response: Registered length is no

longer favored as a measure of vessel

length. Different measurements (e.g., .

- keel length, water line length) have been

all referred to as registered length.

. Length overall is superior, because it is

measurable and easiest to document.
Comment 21. Domestic fishermen are

entitled to same exemption process as

foreign and joint venture-fishermen.

" Response: The purpose of the
observer program is to obtain
information necessary and approprrate
for research, management, and
compliance monitoring of the groundfish
fisheries. This information will be used
" to make informed decisions about -

conserving groundfish stocks or

allocating among U.S. fishermen, who
- now dominate this groundfish fishery.- -

Past history for providing exemptions.

-+ for joint-venture or foreign- flshermen is .

-not relevant. '

. Developing a rigorous system
whereby U.S. vessel operators could
gain an exeniption would be ,
administratively burdensome and not in
the National interest, given the

. complexities of potentially valid reasons
for exemptions. Nonetheless, NOAA

- will consider.good faith-efforts by -
operators and managers to maintain

_- * required observer coverage when

- enforcing compllance wrth the Observer

~ Plan.

‘Comment 22. No more than one

" observer should be required on a vessel

-even if marine mammal observers are

- also required; :

Response: Marine mammal observers

are also considered to be natural
resource observers. These observers
will be used in special cases to collect
information where the mandatory
observer program is not able to respond.
No more than one observer, whether a
marine mammal observer or an mdustry
observer, wiil be required.

Classrﬁcatlon

The Assistant Administrator for

- Fisheries, NOAA, (Assistant
Administrator) has determined that this
rule is necessary for the conservation
and management of the groundfish
fisheries off Alaska and that it is .
consistent with the Magnuson Act and

- other applicable law.

The Council prepared an
environmental assessment (EA) for
Amendments 13 and 18. The Assistant
‘Administrator found that no significant

impact on the quality of the environment -

"will occur as a result of this rule. A copy
of the EA may be obtained from the
Regional Director at the address above.

‘The Under Secretary for Oceans and

. Atmosphere, NOAA, {Under Secretary)

determined that this rule is not a “major

rule” requiring a regulatory impact .

- analysis under Executive Order 12291,

This determination is based on the EA/

RIR/FRFA prepared by the Council for -

Amendments 13 and 18. A copy of the -
EA/RIR/FRFA may be obtained from .
the Regional Director at the address . -
above. o

. The Under Secretary concluded that
this rule would have. significant effects-
on a substantial number of smali

- entities. These effects have been. ' - -

discussed in the EA/RIR/ERFA, a copy.
of which may be obtained from the
Regional Director at the address above.
This rule does not contain a collection
of information requirement sub]ect to
the Paperwork Reduction Act.
NOAA has determined that tlns rule

. will be implemented in a manner that is .

consistent to the maximum extent
practicable with the approved coastal
zone management program of-the State. -

of Alaska. This determination has beexi y
submitted for review by the résponsible -

State agencies under Section 307 of the

_ Coastal Zone Management Act:

“This final rule does not contain -
policies with federalism lmphcahons
sufficient to warrant preparation of a-
Federalism' Assessment under Executive:
Order 12612,

Other Matters

The As'siélant Admmrstrator for
Fisheries finds for gdod cause that this
rule should be made efféctive :
immediately. The industry has béen
well-advised that this program is
intended to become effective as soon as’
possnble after the beginning of 1990. The -
waiving of the cooling off period i is not
expected to be burdensome to the
industry because NOAA recognizes

- some start-up problems may.occur when. -

the observer program is implemented.
NOAA will consider good faith efforts
by operators and managers to obtain
observers as soon as possible when .
enforcing compliance with the observer

plan. Observer data needed for inseason

management decisions and for future
management planning and-decision-

_ making must be obtained at the

begmmng of the fishing year. If this rule

is delayed, information will be foregone

for the length of the delay. This
information pertains to (1) incidental

- catches of prohibited species, mcludmg

crab and Pacific halibut, in the
groundfish fisheries, (2) incidental
catches of groundfish species in the
target groundfish fisheries, and (8).
interactions between the groundfish
fisheries.and marine mammals and
birds, Some.of the groundfish fisheries
may last as little as three or four weeks

after the fishing year starls on January 1,
- 1990. If observers are not deplayed:-

during these fisheries, information will

- not be available to make informed
. management decisions in 1991. In

addition, the Assistant Administrator is

- mindful of the decline of Stellar sea lion*

populations in the waters off Alaska.

. The observer coverage required under -
this rule will provxde important
*information concerning the effects of
fishing for groundfish on these
populations..In particular; immediate

-deployment of observers:will provide
~ timely and more complete information
- on interactions-during thé winter. -

* fisheries. Therefore, the Assistant
‘Administrator has determined that it is
~ impractical and-contrary-to the public
intérest to delay for 30 days the effective
date, of this fulemaking under .
provisions of section 553{d)(3) of the -
Admiinistrative Pro'cadure Act.

* List of Subjects in 50 CFR Paris 672 and .
675 - -

Fxshenes Flshmg vessels, Reportmg

L and lecordkeepmg requxremenls

. Da ted: ‘February 8, 1990. -
- Jamieg E. Douglas, I, . )
* ‘Deputy Assistant Admmlstrator for Fisherzps. '

Nat)onul Marine Fisheries Service.«

“For the' reasons set out in the: -

" preamble, 50 CFR parts 672 and 675 are, ‘_
' amended a8 follows

PART 672-—GROUNDFISH OF THE
GULF OF ALASKA -

1. 'lhe aulhorlty citation for part 672 -
contmues to. read as follows: R

Lo Authonty ~16 U S.C: 1801 et séq.

-2. Sectipn 672.2 is amended by addmg .
the definition of “length overall” :
alphabetlcal order as follow: , -

§672.2 ‘Definitions. -

B P

Length oveml] of a vessel means the
- horizontal distance, rounded to the

: nearest foot between the foremost part

of the stem’and'the aftermost part of the

- stern, excluding bowsprits, rudders,-
) outbbard niotor brackets, and similar

fittings or attachments.

- Lk 2 * *

3 Sectlon 672.27 is revrsed to read as
- follows: - -
§ 672 27 Observers

.(a) Observer Plan. The operaior ofa
flshmg vessel subject to this part, and -

“the manager of a shoreside processing .
* facility that receives groundfish from
. vessels subjéctto this part, must comply

with:the Observer Plan: The owner of a .
fishing vessel subject to this part ora
shoreside processing facility that
received groundfish from vessels subject
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to this part must ensure that the
operator or manager complies with the
Observer Plan and is jointly and
severally liable for compliance with that
plan. The Observer Plan has been
prepared by the Secretary in -
consultation with the council for
purposes of providing data useful in
management of the groundfish fishery.

(b} Purpose. The purpose of this -
section'is to allow observers to collect
Alaska fisheries data deemed by the
Regional Director to be necessary and
appropriate for research, management,
and compliance monitoring of the
groundfish fisheries, or for other
purposes consistent with the Marine
Mammal Protection’Act, as amended.

(c) General requirements.—{1)
Compliance by vessels. An operator of a
vessel subject to this part must carry an
observer on board the vessel whenever
fishing or processing operations are
conducted, if the operator is required to
do so by the Regional Director.

(2) Compliance by shoreside
processing facilities. A manager ofa
shoreside facility that receives
groundfish from vessels regulated under
this part-must have an observer present
at the facility whenever groundfish'is
received, if the manager is required to -
do so by the Regional Director.

(d) Responsibilities. (1) An operator of

a vessel must:

(i) Provide, at no cost to the observer
or the United States, accommodations
on a participating vessel for the
observer which are equivalent to those
provided for crew members of the
participating vessel;

{ii) Maintain safe conditions on the
vessel for the protection of the observer
during the time the observer is on board
the vessel, by adhering to all U.S. Coast
Guard and other applicable rules,
regulations, or statutes pertaining to
safe operation of the vessel and by
keeping on board the vessel:

(A) Adequate fire fighting equipment;

(B) One or more life rafts capable of
holdmg all persons on board; and

{C) Other equipment required by
regulations pertaining to safe operation
of the vessel.

(iii) Allow the observer to use the
vessel's communication equipment and
personnel on request for the
transmission and receipt of messages;

(iv) Allow the observer access to and
the use of the vessel's navigation
equipment and personnel on request to
determine the vessel's position;

(v) Allow the observer free and’
-unobstructed access to the vessel's
bridge, trawl or working decks, holding
bins, processing areas, freezer spaces,
weight scales, cargo holds and any other
space which may be used to hold,

process, weigh, or store fish or fi sh
products at any time;

(vi) Notify the observer at least 15
minutes before fish are brought on board
or fish and fish products are transferred
from the vessel to allow sampling the
catch or observing the transfer, unless
the observer specifically requests not to
benotified; -

(vii) Allow the observer to inspect and
copy the vessel's daily fishing logbook,
daily cumulative production logbook,
transfer logbook, and any other loghook
or document required by regulations,
information from which will be kept

confidential by the observer under

Federal guidelines;

(viii)} Provide all other reasonable
assistance to enable the observer to
carry out his or her duties;

(ix) Move the vessel to such places
and at such times as may be designated
by the contractor, as instructed by the
Regional Director, for purposes of
embarking and debarking the observer;

*(x) Ensure that transfers of observers
at sea via small boat or raft are carried
out during daylight hours, under safe
conditions, and with the agreement of
the observer involved;

- [xi) Notify the observer at least three
hours before an observer is transferred -
so the observer can collect personal
belongings, equipment, and scientific
samples.

(xii) Provide a safe pilot ladder and
conduct the transfer to ensure the safety
of the observer during the transfer; and

(xiii) Provide an experienced crew
member to assist the observer in the
small boat or raft in whxch the transfer
is made.

{2) A'manager of a shoreside
processing facility must: ’

{i) Maintain safe conditions at the
processing facility for the protection of
the observer by adhering to all
applicable rules, regulations, or statutes
pertaining to safe operation and
maintenance of the processing facility;

- (ii) Accept and provide for-an:
observer, at no cost to the observer or
the United States, for purposes of
complying with the Observer Plan;

- (iii) Notify the observer on a daily
basis of the planned facility operations
and expected receipt of groundfish.

(iv) Allow the observer to use the
processing facility’s communication
equipment and personnel on request for
the transmission and receipt of
messages;

(v) Allow the observer free and
unobstructed access to the processing
facility's holding bins, processing areas,
freezer spaces, weight scales,
warehouses and any other space which
may be used to hold, process, weigh, or
store fish or fish products at any time;

{vi) Allow the observer to inspect and
copy the shoreside-processing facility's
daily cumulative production logbook.

‘transfer logbook, and any logbook or

document required by regulations,
information from which will be kept
confidential by the cbserver under
Federal guidelines; and

(vii) Provide all other reasonable
assistance to enable the observer to
carry out his or her duties.

. (e} Prohibited actions. No person
may:

(1) Forcibly assault, resist, oppose,
impede, intimidate, or interfere with an
observer;

{2) Interfere with or bias the sampling
procedure employed by an observer,
including sorting or discarding any catch
before sampling; or tamper with,
destroy, or discard an observer’s
collected samples, equipment, records,
photographic film, papers, or personal
effects without the express consent of
the observer;

{3) Prohibit or bar by command,
impediment, threat, coercion, or by
refusal of reasonable assistance, an
observer from collecting samples,
conducting product recovery rate
determinations, making observations, or
otherwise performing the observer's
duties; or

{4) Harass an observer by conduct
which has sexual connotations, has the
purpose or effect of interfering with the
observer's work performance, or
otherwise creates an intimidating,
hostile, or offensive environment..In
determining whether conduct constitutes
harassment, the totality of the
circumstances, including the nature of
the conduct and the context in which it
occurred; will be considered. The
determination of the legality of a
particular action will be made from the
facts on a case-by-case basis.

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

4. The authority citation for part 675

_continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

5. Section 675.2 is amended by adding
the definition of "length overall” in
alphabetical order as follow:

§675.2 Deﬂni_'tions. '

* * » o

Length overall of a vessel means the
horizontal distance, rounded to the
nearest foot, between the foremost part
of the stem and the aftermost part of the
stern, excluding bowsprits, rudders,
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outboard motor brackets, and similar

fittings or attachments,

* i * n * .
- 6. Section 675.25 is revrsed to read as

" follows:

‘ §675.25 Observers.

"(a) Observer Plan. The operator of a
flshmg vessel subject to this part, and -
the manager of a shoreside processing
facility that réceives groundfish from

* vessels subject to this part, must comply

with the Observer Plan. The owner of a
- fishing vessel subject to this part ora’
*-shoreside processing facility that

received groundfish from vessels subject -

" to this Ppart must enisure that the
operator or manager: complies with the
"Observer Plan and is jointly and
severally liable for compliance with that
plan. The Observer Plan has been
prepared by the Secretary in
. consultation with the Council for
- purposes of providing data useful in:
management of the groundfish fishery:
(b) Purpose. The purpose of this
section is to allow observers to collect

. Alaska fisheries data deemed by the

Regional Director to be necessary and
appropriate for research, managéement,
and compliance monitoring of the

- groundfish fisheries, or for other -

purposes consistent with the Marine
Mammal Protection Act, as amended.
(c) General requirements—{1)
Comp]mnce by vessels. An operator of .a
- vessel subject to this part must carry an

" observer on board the vessel whenever

fishing or processing operations are.

. conducted, if the opérator isrequired to -

do so by the Reglonal Director.

(2) Comphance by shoreside
_processing facilities. A manage' of a
shoreside facility that receives:
groundfish from vessels regulated under
this part must have an observer present
- at the facility whenever groundfish is

. received, if the manager is-required to
- do so by the Regional Director.

(d) Responsibilities—(1) an operator
" of a vessel must:

(i) Provide, at no cost to the observer

* or the United States, accommodations

on a participating vessel for the

observer which are-equivalent to those "

‘provided for crew members of the

. . » participating vessel; .

(ii) Maintain safe condmons on the

~ vessel for the protection of the observer .

during the time the observer is on board
the vessel, by adhering to all U.S. Coast
Guard and other applicable rules,
regulatxons, or statutes pertaining to
safe operation of the vessel and by
‘keeping on board the vessel: -

(A) Adequate fire fighting eqmpment;

{B) One or more life rafts capable of
holding all persons on board; and

(C} Other equipment required by -

- regulations pertaining to safe operalion

of the vessel, .

(iii) Allow the observer to,use the. : .,
vessel's communication equipment and
personrel on request for the |
transmission and receipt of messages; .

(iv) Allow the observer access - to and
the use of the vessel’s'navigation .-
equipment and personnel on request to
determine the vessel's position; .

(v) Allow the observer free and.
unobstructed access to the vessel's
bridge, trawl. or working decks, holding .
bins, processing areas, freezer spaces, -
weight scales, cargo holds and any other
space which may be used to hold,

. process, weigh, or store fish or fish-
_ prodicts at any time;

(vi] Notify the observer at least 15
minutes before fish are brought on board
or fish and fish products are transferred
from the vessel to allow sampling the
catch or observing the transfer, unless -

{he observer specifically raquests not to’
. be notified;

(vii) Allow the observer to lnspect and
copy the vessel's daily fishing logbook,
daily cumulatlve production logbook,
transfer.logbook, and any: other logbook

.or document required by regulations, -
‘information from which will be kept =

confldentlal by.the observer under
Federal guldelmes.

(viii) Prov1de all other reasonable U
assistdrice to enable the observer to .
carry out’ hlS or her duties; | =~

(ix) Move the vessel to such places
and at siich times as may be designated
by the tonfractor, as instructed by the
Regiorial Director, for purposes of
embarking and debarking the observer;'

(x) Ensure that transfers of observers -

at sea via small boat or raft are carried
out during daylight hours, under safe .
conditions, and with the agreemem of
the observer involved;, .

(xi) Notify the observer at least three
hours before an observer is transferred
so the observer can collect personal
belongings, equipment, and scientific
samples; . .

(xii) Provide a safe pilot ladder and

conduct the transfer to ensure the safety ..
.of the observer during the transfer; and.
(xiii} Provide an experienced crew - . - .

member to assist the observerin the

. sihall boat. or raft in which the transfer

is made. . .
(2)A manager of a shores1de
processing facility must:- g
(i) Maintain safe conditions at the
processing facility for the protection of

-the observer by adhering to all: . . . -
.applicable rules, regulations, or statutes

pertaining to safe operation and. . .-

maintenance of the processing facility; - -

(ii) Accept and provide for an
observer,.at no cost to the observer or - .
the United States, for purposes of .

complying with the Observer Plan;

- (i) Notify the observer ona daily « .

. basis of the planned facility operations .
-and expected receipt of groundfish.

(iv) Allow the observer to.use the.,

_processing facility’s commumcatlon R

equipment and personnel on request for.
the transmxssnon and receiptof . . .
messages; .. . -

(v).Allow the observer free and
unobstructed access to the, processing

- Iacility’s holding bins, processing areas,
- freezer spaces, weight scales, -

warehouses-and any other: space which
may be used to hold, process, welgh or

" store fish or fish products at any time; -

+{vi) Allow the observer to inspect and
copy the shoreside processing facility's

- daily. cumulative production logbook,
<. transfer loghook, and any other loghook
or document required by regulations,
= information from which will be kept -

confidential by the observer under-

- Pederal guidelines; and

-(vii) Provde all other reasonable

. assistance {o enable the observerto

carry out his or her duties.”
(€) Prohibited actions. No person may:
(1) Foreibly assault, resist, ‘oppose,

““impede, intimidate, or interfere with an,_
'»‘observex-,

(2) Interfere with or bxas the sampling '
procediire eniployed by an observer,

* ‘including sorting or discarding any catch

before sampling; or tamper with,
destroy, or discard an obsérvér's

" collected samples, equ1pment records,
" photographi¢ film, papers, or personal

effects without the express consent of -

thé observer: |

(3) Prohibit or bar by command, -

. ‘impedinient, threat, coercion, or by
" refusal of reasonable assistance, an
" Obsetver from collecting samples, -

conducting product recovery rate

- détermijnations, making’ observatlons,pr

othérwise performmg the observer's
dutles or:
'(4) Harass an observer by conduct

. which has sexual connotations, has the

purpose or effect of interfering with the .
observer's' work performance, or

"otherwise creates an intimidating, _

hostile, or offensive environment. In

.determining whether conduct constitutes
“harassment the totahty of the

circumstances, including the nature of

" _the conduct and the contéxt in' which it
“accurred, w1l‘l be considered. The’
. determination of the legality of & a:
N partlcular actxon will be thade from the
facts on a case-by:case basis.

|FR Doc 90-3147 Filed 2-7-90; 11: 36 am] ’
" BILLING CODE 3510-22-M ;
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and -
regulations. The purpose of these notices
is to 'give interested persons an
opportunity to participate in the rule’
making prior to the adoptlon of the final -
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection :
Service

9 CFR Part 92

{Docket No. 90-002]

Horse Quarantine Facility Standards;
Collection of Fees at Animal
Quarantine Facilities

AGENCY: Animal and Plant Health
Inspection Service, USDA.
AcTION: Notice of reopening and
- extension of comment period.

SUMMARY: We are reopening and
extending the comment period for our . .
. proposal to amend the regulations

. concerning privately operated
quarantine facilities for horses being
imported into the United States, and
concerning the collection of fees at
privately operated animal quarantine
facilities. This extension will provide
interested persons with additional time
to prepare comments on the proposed
rule. ’

DATES: Consideration will be given only
. to written comments on Docket No. 85—

061 received on or before May 14,1990. °  gperations would be most appropriate.

ADDRESSES: To help ensure that'your
written comments are considered, send
an original and three copies to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 866, Federal
Building, 6505 Belcrest Road,

Hyattsville, MD 20782. Please state that. -
your comments refer to Docket No. 85~ -

061 Comments received may be
inspected at USDA, room 1141, South
.Building, 14th Street and Independence
.. Avenue, SW,, Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holxdays
_ ‘FOR FURTHER INFORMATION CONTACT:
Dr. Harvey A. Kryder, Senior Staff
Veterinarian, Import-Export Products

Staff, VS, APHIS, USDA, room 758,
.Federal Building, 6505 Belcrest Road,

Hyattsville, MD 20782, 301-436-7885.
SUPPLEMENTARY INFORMATION: On
September 6, 1989, we published in the
Federal Register (54 FR 36986-36996,
Docket No.-85-061) a proposed rule that

would amend the regulations concerning
-quarantine facilities for animals

imported into the United States. The .
proposed rule would (1) establish
requirements for approval of permanent,
privately operated quarantine facilities

" for horses; (2} add new requirements to

those already in the regulations for
approval of temporary, privately’
operated quarantine facilities for horses;
and (3) specify that the government shall
collect payment from each privately
operated animal quarantine facility for
services the government provxdes at that
facility.

Comments on the proposed rule were

_ required to be received on or before
Noveniber 6, 1989. During the comment .

period, we received two requests that

- we extend that period. In response, we -

extended the comment period, so that
we could consider all written comments

received on or before January 5 1990.

Shortly before the extended comment.:

. -period closed, we received a request
+ from the American Horse Council (AHC)
that we further extend the period for *- -

accepting comments. The AHC stated:

" that an extended comment period would

allow time for interested parties to-
conduct a study of existing quarantine

' facilities, both Federal and private, in *
‘order to determine whether a need for
_private quarantine facilities exists and,

if so, what regulations governing their

In response to this request, we are
reopening and extending the comment’
period for Docket No. 85-061 for an

* -additional 90 days from the date of

publication of this notice. This will
allow time for the requestor and gther

interested persons to gather information

they believe is necessary to comment on

_the proposed rule. We will consider all -

written comments received from
September 6, 1989, the date of

publication of the proposed rule, throughj

May 14, 1990.
Authorlty 7 U.S.C.1622; 19 U.S. C 1306

'21.U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, .
134f, and 135; 31 U.S.C. 9701; 7 CFR 2.17, 2.51 .
, and 371, z(d)

Done in Washington, DC, this 6th day of
February 1990. .

James W. Glosser,

Administrator; Ammal and Plant Inspection
Service.

{FR Doc. 90-3172 Filed 2-9-90; 845 am]
BILLING CODE 8410—3‘—“

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

- 14CFRCh.1

.ISU[hﬁ!ary Notice No. PR-90-2]

Petitions for Rulemaking; Summary of
Petitions Received and Dispositions ol’
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of petitions for
rulemakmg received and of dlsposmons

- of prior petitions.

SUMMARY: Pursuant to FAA' s .
rulemaking provisions governing the
apphcatlon. processing, and disposition
of petitions for rulemaking (14 CFR part
11), this notice contains a summary of

certain petitions requestmg the initiation ‘

of rulemaking procedures for.the .

- amendment of specified provisions of
‘the Federal Aviation Regulations and of
denials or withdrawals of certain

petitions previously received. The
purpose of this notice is to improve the
pubhc s awareness of, and participation
in, this aspect of FAA's regulatory

" activitiés. Neither publication of this
notice nor the inclusion or omission of

" information in the summary-is intended
to affect the legal status of any petition -

‘or its final disposition.

DATES: Comments on petitions received
must identify the petition docket number
involved and must be received on or
before April 16, 1990.

ADDRESSES: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-10),
Pétition Docket No. 26104, 800

""Independence Avenue SW.,

Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT:

‘The petmon. any comments recelved

and a copy of any final disposition are
filed in the assigned regulatory docket
and are avmlable for examination in the
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Rules Docket (AGC-10), Room 915G,
FAA Headquarters Building (FOB 10A),
800 Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-3132.

This notice is published pursuant to
paragraphs (b) and (f} of § 11.27 of part

11 of the Federal Aviation Regulations

(14 CFR part 11).

Issued in. Washington, DC, on February 5,
1990.
Deborah Swank, :

Acting Manager, Program Management Staff,

Office of the Chief Counsel.

Petitions for Rulemaking

Docket No.: 26104

Petitioner: James J. Cain

Regulations Affected.: 14 CFR 61.155(d)

. Description of Petition: To allow an
applicant for the airline transport pilot
certificate to credit time acquired in
two-place aircraft as a military
nonpilot airborne crewmember in the
same 1:3 ratio (1 hour of credit for 3
hours of flight time) as is allowed for
flight engineers

Petitioner’s Reason for the Request: The
petitioner believes the aeronautical
experience gained by military
nonpilot airborne crewmembers, i.e.,
radar intercept officers, bombardier/
navigators, and ether “back-seaters”
in two-place aircraft is the same as, or
closely aligned to, the experience of a
second-in-command/first officer.

[FR Doc. 90-3211 Filed 2-9-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket Na. 89-ASW-58}

Airworthiness Directives; Robinson
Helicopter Company, Model R22 Series
Helicopters

AGENCY: Federal Aviation
Administration (FAA}, DOT.

AcTioN: Notice of proposed rulemaking
(NPRM]).

summARY: This notice proposes to adopt
an airworthiness directive (AD) that
would require removal and replacement
of the carburetor air box latches on
Robinson Helicopter Company (RHC}
Madel R22 series helicopters. This
proposed AD is prompted by reparts of
carburetor air bax latches coming loose
in flight and resulting in air filter
migration. This condition, if not
corrected, could result in the air filter
blocking the carbureter inlet causing
loss of engine power, and subsequent
loss of the helicopter.

- VATES: Comments must be received on
or before March 29, 1990.

. ADDRESSES: Comments on the proposal

may be mailed in duplicate to: Regional
Rules Docket, Office of the Assistant
Chief Counsel, Federal Aviation
Administration, Fort Worth, Texas
76193-0007, or delivered in duplicate to:
Office of the Assistant Chief Counsel,
4400 Blue Mound Road, Room 158,
Building 3B, Fort Worth, Texas.
Comments must be marked: Docket No.
89-ASW-58. Comments may be
inspected at the above location between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

The applicable AD-related
information may be obtained from
Robinson Helicopter Company, 24747
Crenshaw Boulevard, Torrance,
California 90505, or may be examined in
the Regional Rules Docket.

FOR FURTHER INFORMATION CONTACT:

‘Mr. Timothy Dulin, Aerospace Engineer,

FAA, ANM-143L, Northwest Mountain
Region, Transport Airplane Directorate,
Aircraft Certification Serviee, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California 90806-2425, telephone {213}
988-5261..

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket.
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date fer comments specified
above will be considered by the FAA
before any final action is taken on the
proposed rule. The proposal contained
in this notice may be changed in light of
comments received.

Comments are specifically invited on

" the overall regulatory, economic,

environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 4400 Blue Mound Road,
Room 158, Building 3B, Fort Worth,
Texas, for examination by interested
persons. A report summarizing each
FAA-public contact, concerned with the
substance of the proposed AD, will be
filed in the Rules Dacket.

Commenters wishing the FAA te
acknowledge receipt of their comments
submitted in response ta this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: Comments to Docket
No. 89-ASW-58. The postcard will be

date/time stamped and returned to the
commenter.

There have been four reports of
carburetor air box latches coming loose
in flight and allowing the air filter to
become dislodged or detached. The first
occurrence, during a ferry flight. resulted
in a lost air filter. The second
occurrence reported by the same
operator, resulted in the filter becoming
dislodged or detached. These two
occurrences prompted the manufacturer
to add safety wire to the latches. The
third occurence resulted in engine
stoppage in hover flight due to air filter
migration that obstructed the carburetar
air inlet. The fourth occurrence resulted
in severe loss of power during an
approach to land; upon inspection, the
air filter was found protruding from the
housing. The third and fourth
occurrences were on the same helicopter
with the safety wire installed. RHC has
issued Service Bulletin No. 61, dated
July 28, 1989, that provides instructions
for removing the three carburetor air
box latches and replacing them with
four bolts, as-in the original approved
type design.

A detached air filter could damage

_other parts of the aircraft, and a

dislodged air filter could partially block
the carburetor inlet causing an in-flight
power loss. Since this condition is likely
to exist or develop on other helicopters
of the same type design, an AD is
proposed which would require
mandatory replacement of carburetor air
box latches with the bolted design.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distributien of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive QOrder
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
proposed regulation involves )
approximately 77 helicopters at an
approximate cost of 1 man-hour at $40
per man-hour plus $6.00 for parts per
helicopter, resulting in a total cost of $46
per helicopter and a total estimated cost
of $3,542. Therefore, [ certify that thig
action: (1} is not a “major rule” under
Executive Order 12291; (2) is not a
“gignificant rule”” under DOT Regulatory
Policies and Pracedures (44 FR 11034;
February 28, 1979); (3} does not warrant
preparation of a regulatory evaluation -
as the anticipated impact is so minimal;
and (4) if promulgated, will not have a
significant economic impact, positive or
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negative, on a substantial number of .
- small entities under the criteria of the
Regulatory Flexibility Act.

.. List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Av1at10n
safety, Safety.

- The Proposed Amendment

Accordingly, pursuant to the authority . .

_delegated to me by the Administrator,
the Federal Aviation Administration .

proposes to amend part 39 of the’ Federal .
Aviation Regulations (14 CFR.39.13)as . - -

follows.

: PART 39—-[AMENDED]

- 1. The authority citation for part 39
 continues to read as follows

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449, -
January 12, 1983); and 14 CFR 11.89. ‘

,§ 39. 13 [Amended)

-2, Section 39.13 is amended by adding

* the following new AD:

Robinson Helicopter Company (RHC)
Applies to all Model R22 geries
helicopters, certificated in any category,

hours’ time in service after the effective date
of this AD, unless already accomplished.

To preverit carburetor air box latches from
coming loose in flight, which could result in

power loss in critical maneuvers close to the

ground, accomplish the following:

- {a) Remove the three carburetor air box
',latche.s and replace with four bolts in
‘accordance with the following:

equipped with carburetor air box latches.
. Comphance requu'ed within the next 25

1) Open the air box and remove the filter -
element, - ’

(2) Remove the air box from the helxcopter i

(3) Drill out the four rivets in the cover
holding 0.25 inch diameter spacers and.

* enlarge the holes to 0.191 inch diameter.
Discard the spacers.

(4) Close the cover, and using the holes in
the cover as guides, drill four matching holes
through the upper box in line with the holes
in the cover.

(5) Open the air box and drill out all the
rivets holding the latches to the cover.

Discard the latches and angles. Clean the
drilling chips from box.

(6) Reinstall the air box to the helicopter.

(7} Install the filter element and secure the
cover using four AN3-35A bolts, AN960-10L

~washers, AN970—3 washers, and NAS679A3 -
nuts.

Note: Refer to Figure 1 for accomphshmg
the instructions required by paragraph (a).
'BILLING CODE 4910-13-M
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AN3-35A BOLT -~.,_-~“-~\.§ ‘
- ANGE0-10L WASHER :
191 0. ORILL | ""““--~\-\.\,g,

¢ PLACES IN LINE WITH
HOLES [N COVER.

FILTER
ELEMENT

REMOVE .25 D. SPACER
4 PLACES AND ENLARGE
HOLES TO .191 D. ORILL. (¢

ANGLE

AN970-3 WASHER /
NAS679A3 NUT

PIGURE 1

BILLING CODE 4910-13-C
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(b) An alternate method of compliance or
adjustment of the compliance time, which
provides an equivalent level of safety, may
be used if approved by the Manager, Los
Angeles Aircraft Certification Office, ANM-
100L, FAA, Northwest Mountain Region, 3229
East Spring Street, Long Beach, California
90806-2425.

Note: Robinson Helicopter Company
Service Bulletin #61, dated July 28, 1989,
pertains to this AD. )

Issued in Fort Worth, Texas, on February 2,
1990.

James D. Erickson,

Manager, Rotorcraft Directorate Aircraft
Certification Service.

[FR Doc. 90-3209 Filed 2-9-90; 8:45 am]}
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR PARTS 1 and 692
[IL-53-891
RIN 1545~-AM91

Requirements For Investment To
Qualify Under Section 236 (d)(4) as
Investments in Qualified Caribbean
Basin Countries; Public Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the requirements
that must be met for an investment by a
possessions corporation in a financial
institution in Puerto Rico to qualify as
qualified possession source investment
income. Changes to the applicable tax
law were made by the Tax Reform Act
of 1986.

DATES: The public hearing will be held
on Monday, March 19, 1990, beginning at
10 a.m. Outlines of oral comments must
be delivered by Friday, March 9; 1990.
ADDRESSES: The public hearing will be
held in the Internal Revenue Building,
Fourth Floor, Room 4702, 1111
Constitution Avenue NW., Washington,
DC. The requests to speak and outlines
of oral comments should be submitted to
the Commissioner of Internal Revenue
Service, P.O. Box 7604, Ben Franklin
Station, Attn: CC:CORP:T'R, (1L-53-89),
Room 4429, Washington, DC. 20044.
FOR FURTHER INFORMATION CONTACT:
Angela D. Wilburn of the Regulations
Unit, Assistant Chief Counsel
(Corporate), 202-566-3935, (not a toll-
free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed

regulations under section 936 (d)(4) of
the Internal Revenue Code of 1986. The
proposed regulations appeared in the
Federal Register for Friday, September
22, 1989, at page 39001 (54 FR 39001).

The rules of § 601.601 (a)(3) of the
“Statement of Procedural Rules” (26
CFR part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit not later than Friday,
March 9, 1990, an outline of the oral
comments/testimony to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity) will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by the questions from the
panel for the government and answers
to these questions.

Because of controlled access
restrictions, attendees cannot be
permitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing.

By direction of the Commissioner of
Internal Revenue.

Dale D. Goode,

Federal Register Liaison Officer, Assistant
Chief Counsel (Corporate).

[FR Doc. 90-3161 Filed 2-9-90; 8:45 am] ~
BILLING CODE 4830-01-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

29 CFR Part 2700

Rules of Procedure

AGENCY: Federal Mine Safety and
Health Review Commission.

ACTION: Proposed Rule.

SUMMARY: The Federal Mine Safety and
Health Review Commission (the
“Commission") hereby publishes
proposed rules revising its present rules
of procedure. The Commission’s current
rules of procedure were adopted in 1979,
and have been amended since then only
in a few particulars. The past ten years
have provided the Commission and
Commission judges with a wealth of
experience in the practical operation of
the rules. In the main, the rules have
operated well to facilitate “the just,
speedy, and inexpensive determination

of all proceedings” before the
Commission (29 CFR 2700.1(c)). The
Commission has determined, however,
that certain procedural areas require
revision in light of experience. The
proposed rules are intended to carry
forward the present rules' tradition of
simple, easily understood, and efficient
procedure in an administrative setting.
DATES: Written comments must be
submitted on or before May 14, 1990.

ADDRESSES: Comments may be mailed
to L. Joseph Ferrara, General Counsel,
Office of the General Counsel, Federal
Mine Safety and Health Review
Commission, 1730 K Street, NW., 6th
Floor, Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT: L.
Joseph Ferrara at 202—-653-5610, (202~
708-9300 for TDD Relay). These are not
toll-free numbers.

SUPPLEMENTARY INFORMATION:
Discussion of Proposed Rules
A. General Discussion

The Commission is an independent
adjudicatory agency that provides trial
and appellate review of cases arising
under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. 801 e¢ seq.
(1982) (the “Mine Act”). The
Commission’s rules of procedure govern
practice and procedure in Commission
proceedings at both the trial and review
level, '

The Commission’s present rules of
procedure were adopted in June 1979.
See 44 FR 38227 (June 29, 1979). The
rules have been revised in only a few
particulars since that time. The
Commission determined that a
reexamination of the rules was
warranted in light of ten years’ practical
experience with their operation. In
drafting the proposed revisions, the
Commission considered both its own
experience with the rules and also
various suggestions of Commission
administrative law judges, who preside
over the Commission'’s trial proceedings.

This examination indicated that
certain rules could be improved by
amendment, that certain problems not
foreseen in 1979 needed to be
addressed, and that case law under the
Mine Act had to be taken into account.
These revisions were the subject of a
series of open Commission meetings and
discussions. In general, the Commission
is adapting its rules to present needs in
light of experience and changing
practical and legal circumstances.

In the proposed rules, the Commission
has provided clarification where
needed. For example, the procedure for
contesting citations or orders pursuant
to section 105(d) of the Mine Act, 30
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U.S.C. 815(d), has been explained in
more detail. See proposed §§ 2700,20-
2700.23. The Commission has also

H .expanded the treatment of certain -

" procedural topiés, for example, pretrial
discovery. See proposed §§ 2700.56~
-2700.59. Certain areas are not
specifically addressed in the existing
.rules but which have caused procedural
problems in actual practice are now

addressed. See, €.g., proposed § 2700.67

*. (substitution of judges).

Among the more significant changés.
the' Commission has both clarified and
expanded its present treatment of

" * intervention at both the trial and review

levels. See proposed §§ 2700.4(b) and -
2700.73. Related to that topic, the

. Commission also has provided for" .

" amicus curiae participation at the trial -

' ‘, . and review levels. See proposed
.. §8 2700.4(c) and 2700.74. : y

Based on its experience, the

" available in review proceedings for-

" filing briefs from the present 20 days to

30 days. See proposed § 2700.75. The :

~ Commission has determined that this is
_a more realistic time limit and, in light of

the additional time provided, is making

.-clear that requests for extension of time
for filing briefs are not favored and will
be granted only for good cause shown.

The Commission also proposes a rule
dealing with oral argument before it,
and requires the filing of a separate

“written motion. See proposed § 2700.77;

The Commission also proposes to clarlfy_
and expand the rules dealing with -

" interlocutory review, discipliniary :

referral, and ex parte communications.

‘See proposed §§ 2700.76, 2700 80, and

' 2700.82.

Persons practicing before the
Commission are advised that the
‘Commission proposes to delete from’
present § 2700.8(b) the five-day “grace”

" period” for responding to a document
served by mail (see proposed § 2700.8),
because it has produced uncertainty as
to when a responsive filing is due. In
connection with this step, the
Commission has examined its rules to -

- ensure that periods allowed for response
are adequate and has revised those
periods as necessary to achleve that
end. :

A sectlon-by—sectlon explanatlon of

the more significant changes is -

preserited below. Notice and comment
rulemaking under the Administrative -

Procedure Act does not apply to rules of

agency procedure such as these

proposed rules. See 5 U.S.C. ‘
553(b)(3)[A)' However, the Commission
recognizes the importance of this first -

. general revigion.of its procedural rules

. and welcomes the responses and

suggestions of the Cominission bar, the -

mining community, and-any-other . -
interested person. Accordingly, publlc
comment is invited and will be - '
considered prior to final Commission
action on the proposed rules.’

. B. Section-by-Section Analysis - ,
Set forth below is an analysis of some -

of the more significant changes to the
procedural rules proposed by the
Commission. Proposed rules that merely
simplify or-clarify an existing rule are
not discussed. Because.this discussion is
limited to significant changes, readers -
are advised to review carefully the

proposed rules and not rely exclusively -

on this summary of changes.

" General Provisions
-Section 2700.1 . Applicability of Otber :

Rules
- Paragraph (b) adds specific

) authorization for the Commission to be .
-+ guided-by the Federal Rules of Appellate

Procedure when considering procedural
questions not covered by the Mine Act,
these riles, or the Admlmstratrve ’
Procedure Act.

Section 2700.2 Deﬁnition;s'

The proposal deletes the definition of :

“representatives of miners.” The -
definition in the present rule merely .
repeats the definition promulgated by

" the Secretary at 30 CFR 40.1(b). The

Commission believes that repetition of
this definition is not necessary to these
procedural rules.

Section 2700.3 Who May Prac!ice‘ ‘

The proposal adds provisions on the
entry of appearance and withdrawal of
appearance of a representativée of a
party. )
Section 2700.4 Parties, Intervenors,
and Amicus Curiae

Under the proposed rule, the

- Secretary of Labor will no longer be

permitted to intervene as a matter of
right in proceedings instituted under
105(c)(3), 30 U.S.C. 815(c)(3). The

- Commission amended its procedural
.tule at § 2700.40(b} in John A. Gilbert v.

Sandy Fork Mining Co., 9 FMSHRC 1327
(August 1987). See 52 FR 44882
(November 23, 1987). Since under -
revised § 2700.40(b) a private
complainant is barred from bringing a

- complaint under section 105{(c)(3) of the

Mine Act until such time as the"
Secretary has determined that no

“violation of section 105{c) occurred, the

Commission believes that the Secretary

- should no longer be permitted to-

intervene as a matter of right‘in- such
proceedings.
The proposed rule contmues to

recognize that miners and their P

representatives are permitted.to.
intervene as a matter of right-in-

-Commission proceedings. The proposed
“rule makes clear, at paragraph (b)(1),

that such intervention after the start of -
the hearing shall be upon just terms and
for good cause shown. -

The proposed rule specifies at

paragraph (b)(2) that other persons who

wish to intervene must demonstrate an

‘iriterest relating to the property or -

events involved in the proceedmg and"-
show that such inferest is not otherwise
adequately represented in order to - )
intervene in a proceeding before an - -
administrative law judge (“Judge"). The

" proposal also spemﬁcally authorizes
. participation as amicus curiae at the -

hearing stage , .
Section 2700.5 Geneml Requu‘ements

for Pleadings

< Under paragraph (d}. the frhng ofa
pleadmg or other document with the

. Commission is completed upon recelpt
- by the Commission rather than upon

mailing. In view of the Commission’s

“extension of the time periods allowed
* for various filings, additional time is not.
- now provided to file a response to a
- document served upon a party by mail.
~ This rule and other procedural rules
- recogmze the practlce of using courier

servxces to serve and file documents.
Sectron 2700 6 Signing of Documents

Paragraph {b) incorporates the .
provisions of Rule 11 of the Federal .
Rules of Civil Procedure relating to the
certification made by anyone who sigrns

- a document in a representative capacity.
‘The proposal does not mcorporate the
provisions of Rule 11 concerning

_ sanctions. See Rushton Mining '
‘Company, 11 FMSHRC 759 (May 1989).

Section 2700.7 Service

The provision in the existing rules
providing that specified documents are
to be posted on mine bulletin boards is
deleted. Section 109 of the Mine Act, 30
U.S.C. 819, sets forth the posting
required under the Mine Act. The
Secretary is responsible for regulating
and enforcing posting requirements. In
addition, the deleted posting provision

. does not directly relate to Commission

practice and procedure.

. Section 2700,9 _Extension of Time

*- The proposed rule eliminates the
requirement that motions for extension
of time be filed no later than five days
before the expiration of the time

~ allowed for filing a document. It is _
‘sufficient if the motion is filed prior to
-such expiration date. ’
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Section 2700.10 Motions

Written motions are required to be
filed separately from other documents
so that such motions can be immediately
identified. T

Contests of Citations and Orders

Section 2700.20 Notice of Contest of a
Citation or Order

The proposed rule replaces the
existing rule, which simply repeats the
language of section 105(d) of the Mine
Act, 30 U.S.C. 815(d), with a provision
that delineates who may contest a
citation or order, the modification of a
citation or order and the reasonableness
of abatement time.

Section 2700.21 Effects of Failure to
File Notice of Contest

The proposed rule states that the
failure to file a notice of contest does
not preclude the mine operator from
challenging in a penalty proceeding the
fact of violation or any special findings
contained in a citation or order
including that the violation was of a
significant and substantial nature or
was caused by the operator's
unwarrantable failure to comply with
the standard. The proposal conforms
with existing practice. See Quinland
Coals, Inc., 9 FMSHRC 1614 (September
1987).

Contests of Proposed Penalties

Section 2700.26 Notice of Contest of a
Proposed Penalty Assessment

The proposed rule changes the term
“notification of proposed assessment of
penalty” to “proposed penalty
assessment” to reflect the terminology
used by the Secretary. See 30 CFR 100.7
and 100.8. This proposed penalty. Y
assessment includes the “blue card”
that the mine operator or other person
against whom a penalty is proposed
uses to notify the Secretary that it
wishes to contest a proposed penalty.
The proposed rule deletes the
requirements relating to posting on the
mine bulletin board and sending a copy
to the representatives of miners. As
discussed above with respect to service
of documents, the posting requirements
are set forth in section 109 of the Mine
Act, 30 U.S.C. 819, and the Secretary-is
responsible for regulating and enforcing
posting requirements. Mailing a copy to
any known representative of miners is
not necessary since formal proceedings
before the Commission are not initiated
until the Secretary files a petition for
assessment of penalty under § 2700.28.

Section 2700.28 Filing of Petition for
Assessment of Penalty With the
Commission

The proposed rule changes the term
“proposal for penalty” to "petition for
assessment of penalty” to reflect the
terminology used by the Secretary. The
posting requirements are deleted from
the proposed rule for the reasons set
forth above. Because service on the
representative of miners is covered by
§ 2700.7, the service requirement is
dropped from this section. The proposed
rule includes a new requirement that the
Secretary advise the party against
whom a penalty is filed that it has 30
days to file an answer. A number of
mine operators have failed to respond to
the petition for assessment of penalty in
the false belief that the “blue card”
referred to in § 2700.26 constituted its
answer.

Complaint of Discharge, Discrimination
or Interference

Section 2700.40 Who May File

The term “complaint of discharge,
discrimination or interference"”
contained in the existing rules is
changed to “discrimination complaint.”
The term “discrimination” encompasses
discharges and other interference with
protected rights under section 105(c) of
the Mine Act, 30 U.S.C. 815{c).

Section 270041 When to File

The proposed rule requires that
discrimination complaints filed under
section 105(c)(3) of the Mine Act, 30
U.S.C. 815(c)(3), be filed within 30 days
after receipt of the written
determination by the Secretary that no
violation of section 105(c)(1) has
occurred. Under the present rule there is
no time limit on filing such complaints,
although the Mine Act provides for a 30-
day period for such filing. -

Section 2708.44 Petition for
Assessment of Penalty in
Discrimination Cases .

This new section combines
§ 2700.42(b) of the existing rule with a
new provision. The new provision in
paragraph (b) requires the Judge who
sustains a discrimination complaint
brought under section 105(c)(3), 30
U.S.C. 815(c)(3), to notify the Secretary
of his decision and requires the. - -
Secretary to file a petition for :
assessment of penalty with the -
Commission within 45 days.

Section 2700.45 Temporary
Reinstatement Proceedings

The proposed rule includes a new
service of pleadings provision in
paragraph (a). In addition, paragraph (e)

extends to 7 days the time within which
the Judge must issue an order granting
or denying the application following the
close of the hearing. Paragraph (g} is
revised to eliminate the provision
authorizing the Judge to issue an order
to show cause why an order of
reinstatement should not be dissolved if
the Secretary fails to file a
discrimination complaint within 90 days
after the order of reinstatement has
been issued. The Secretary is required to
notify a complainant of his
determination whether a violation of
section 105(c) of the Mine Act has
occurred within 80 days of receipt of a
complaint. The Commission does not
believe that an order to show cause
should be issued solely because the
Secretary fails to meet this deadline.
John A. Gilbert v. Sandy Fork Mining
Co., 9 FMSHRC 1327 (August 1987).

Application for Temporary Relief
Section 2700.46 Procedure

Paragraph (a) was revised to conform
to the language of section 105(b}{2) of
the Mine Act, 30 U.S.C. 815(b}(2). In
addition, in paragraph (b) a party
opposing the application is granted 10
days to file a statement of opposition.

Hearings
Section 2700.56 Discovery

Paragraph (c) provides that discovery
shall be initiated within 30 days after an
answer to a notice of contest, a petition
for assessment of penalty, or a
complaint under section 105(c) or 111 of
the Act has been filed. Paragraph (d)
provides that discovery shall be
completed within 60 days after its
initiation.

Section 2700.57 Depositions

Paragraph (a) makes clear that
depositions may be taken by a party

- without leave of the Judge subject to the

time limits set forth in § 2700.56.

Section 2700.58 Interrogatories,
Requests for Admissions, and
Production of Documents

Under paragraphs (a), (b), and (c} a
party may serve written interrogatories,
requests for admissions, request for
production of documents, and requests
for entry or inspection upon another
party without leave of the Judge subject
to the time limits set forth in § 2700.56.
Answers to such requests must be
within 25 days of service unless the
proponent of the interrogatories agrees
to a longer time. Objections to such
requests must be stated in the answer.
Under paragraph (b) of the proposal,
any matter admitted pursuant to a
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request for admissions is conclusively-
established for the purpose of the
pending proceeding unless the Judge, on
motion, permits withdrawal or
amendment of the admission.

Section 2700.59 Failure to Cooperate in
Discovery; Sanctions

Under the proposed rule, the failure of
any person, including a party, to
cooperate in discovery may result in
sanctions. The party seeking discovery
may file a motion with the Judge
requesting an order compelling
discovery. Upon failure to comply with
an order compelling discovery, the Judge
may order sanctions as are just and
appropriate. For good cause shiown the
Judge may excuse the party objecting
from complying with the request. .

Section 2700.61 Name of Miner
Informants Tt

Under presently effective 29 CFR .
2700.59 Names of miner witnesses and
informants, “{a] Judge shall not, until-2
days before a hearing, disclose or order

a person to disclose to-an operator or his
agent the name of a miner who is .
expected by the Judge to testify or
whom a party expects, to summon or
call as a witness.” That prohibition
would be deleted under the proposed
rule. A party may file an objectiontoa .
discovery request seeking the names of
miner witnesses. The provision
prohxbntmg the disclosure of the name of
a miner informant remains unchanged.

Section 2700.65 Summary Disposi tmn
of Proceedings

Under paragraph (a) show cause .
orders for failure of a party to comply .
with an order of a Judge or these rules
shall be mailed by registered or certified
mail, return receipt requested. This
codifies existing pfactice. Under
subsection (b), if a party fails to attend a
scheduled hearing, the Judge may find
the party in default or dismiss the. _
proceeding without issuing an order to
show cause.

Section 2700.67 Substitution of a Judge

This proposed rule codifies the
" Commission’s practice for the
substitution of a Judge should a Judge
become unavailable to the Commission.
Under paragraph (b), if the substitution
“follows a hearing; an objection to the "
substitute Judge assigned to render a’
":decision must be filed within 10 days
" after receipt of’ the ]udge s notice, or the

ob)ectxon shall be deemed to-be waived. -

- A'substitute Judge nay render a

decision based.upon the existing récord, -

provxded the pames are notified of his
* intent and are glven an opportumty to
ob)ect

Review by Commission

Section 2700.70 Petitions for
Discretionary Review.

* Paragraph (b) makes clear that review
by the Commiission shall be granted only
by affirmative vote of not less than two
of the Commissioners present and
voting. Paragraph (f) makes clear that if
a petition is granted, review shall be
limited to the issues raised by the
petition, unless the Commission directs
review of additional issues pursuant to
§ 2700.71. See section 113(d)(2)(A)(iii) of
the Mine Act, 30 U.S.C. 823(d)(2)(A)(iii).

Section 2700.73 Procedure for
Intervention

This proposed rule concerns a request
for intervention by a person after the'
Commission has directed a case for -
review. A motion for intervention must
be filed not later than 30 days after the
Commission's direction for review.
Intervention will be a matter of the
sound discretion of the Commxssnon The
person requesting intervention must

- address a number of matters, including a

showing that the movant has a legally
protectible interest directly relating to
the property or events subject to the -
case on review and that the movant
should be excused for failing to file for
intervention before the Judge. The
proposed rule also provides that in
denying a motion to intervene, the
Commission may alternatively permit
the movant to participate in the

. praceeding as an amicus curiae.

Section 2700.74 Procedure for _
Participation as Amicus Curiae

The proposed rule concerns a request
by any person to participate as an
amicus curiae after the Commission has
directed a case for review. A motion
shall be filed not later than 30 days after
the Commlssmn 8 direction for review.
Participation as amicus curiae before -
the Commission shall be by the

- discretion of the Commission. The

person requesting to participate as an

amicus curiae shall set forth the interest -

of the movant and show that the
granting of the motion will not unduly
delay the proceeding or prejudice any

' party.
' Section 2700.75 Briefs

Under paragraph (a), the Commission
has increased the time for filing opening
and response briefs. Thus, the petitioner

-+ ghall file his opening brief within 30 =

days after the Commission grants a' *
petition for discretionary review. If the

‘petitioner desires, he may notify the "

' Commission and all other parties: w1thm
‘the 30-day period that his petition and .
“#ny supporting memorandum are to

constitute his brief. Other parties may
file response briefs within 30 days after
the petitioner’s brief is served. If the
Commission directs review on its own
motion, all parties shall file any opening
briefs within 30 days of the direction for
review. Furthermore, the Commission’s

" proposal provides that where the

Commission has granted a petition for
discretionary review, the petitioner may
file a reply brief within 20 days after the
service of the response briefs, and in
cases where the Commission has
directed review on its own motion, a
party may file a reply brief within 20

* days after service of the opposing
_party’s main brief. We point out,

however, that under § 2700.5 of the
proposal, additional time is not provided
to file a response’to a document served
upon a party by mail as is provided
under the Commission’s rules now in
effect.

.Under paragraph (c), there are some
new page limitations. It is proposed that
reply briefs shall not exceed 15 pages. In
addition, a brief of an intervenor shall
not éxceed the page limitation
applicable to the party whose posmon it
supports in affirming or reversmg the
Judge, or if some other position is taken,
such brief shall not exceed 25 pages.

Under paragraph {d) a motion for an
extension of time to file a brief is not
favored and will not be granted except

" for good cause shown in light of the

increased time periods for filing. Any.
such motion for extension of time will
be timely as.long as it is filed within the

time limit prescribed for filing of the

brief and coincides with proposed
revision § 2700.9. Presently a request for
an extension of time is to be filed 5 days
before the expiration of the time . -
allowed for the filing or serving of the
document. Under paragraph (e) of the

_proposal, if a petitioner fails to timely

file a brief or to designate the petition as
his brief, the direction for review may be
vacated.

Section 2700.76 Interlocutory Review
Under the proposed rule, a party

. seeking interlocutory review must first

file a motion to thet effect with the
Judge. The Judge is required to either
certify his interlocutory ruling or deny

* the motion. If the Judge dénies a party’s
. motion for certification, the party must

file with the Commission a petition for
intérlocutory review within 30 days of
the Judge’s denial of such motion for’
certification. In either case, interlocutory

- review may be granted by a-majority
- vote of the full Commission or a
- majority vote of a duly’ constltuted panel

of the Commlssmn



Miscellaneous ) :
Section 2700.80 Standards of Conduct;
Disciplinary Proceedings

Under paragraph (c). dlsc1phnary

proceedings shall be instituted in the
form of a Disciplinary Referral to the -

" . Commission from a Judge or other

person having knowledge of -
circumstances that may warrant .
disciplinary proceedmgs against an

. individual who is practicing or has’
practiced before the Commission. The
Commission shall then conduct an
inquiry concerning the Disciplinary
Referral. Whenever, as a result of its
inquiry, the Commission by a majority
vote of the full Commissionora
majority vote of a duly constituted panel
of the Commission determines that the
circumstances warrant a hearing, the. .

Commission shall transmit the.matter to .

the Chief Administrative Law Judge for
assignment: to a Judge (other than the

referring Judge) for hearing and decision. .
Under paragraph (e) of the.proposal, a .

party aggrieved by a Judge’s order to
remove a representative of a party for
disruptive conduct may appeal by
requesting interlocutory review pursuant
to § 2700.76 or; alternatively, may assign
the Judge’s ruling as error in a petition
for discretionary review. :

Section 2700.82 Ex Parte
Communications .

Under paragraph (a)."ex parte
communication” and “merits of a case”
are defined. Under paragraph (c)(2), all
ex parte commumcatlons. even those .
not prohibited, will be placed on the.
public record of the proceeding.

Public Comment

The Commission valués any
comnments that the public may have on
these matters. Public comment is

2700.2 Definitions.

2700.3 Who may practice.

2700.4 Partnes. mtervenors. and amxcus
curiae.

2700.5 General requirements for pleadmgs
and other documents.

2700.6 Signing of documents

.2700.7 Service.

- 2700.8 - Computation of time.
- 27009 Extensions of tinie

.2700,10 Motions.

2700.11° Withdrawal of pleadmgs

'2700. 12 " Consolidation of proceedlngs
'Contest ‘of Citations and Orders

2700.20 - Notice of-contest of a citation or

order issued under section 104 of the Act.

2700.21 - Effect of failure to'file notice of
contest of citation.

2700.22 Notice of contest lmmment danger
withdrawal orders under sectlon 107 of
the Act.

2700.23 Review of a. subsequent order or

-+ - citation.

Contests of Proposed Penaltxes

2700.25 Proposed penalty assessment.
2700.26 Notice of contest of proposed
penalty assessment.

2700.27 Effect of failure to contest proposed

penalty assessment.

2700.28 Filing of petition for assessment of -

_penalty with the Commxssxon

© 2700.29 Answer.

2700.30 Assessment of penalty
2700.31 Penalty séttlements.

Complaint for Compensation .-.

2700.35 When to file.
2700.36  Contents of complaint.
2700.37 Answer

i

Complaint of Dlscharge, Dlscmmnatlon or
Interference .

270040 Who may. flle o

270041 Whentofile. © . . .0,

2700.42 Gontents of complamt

2700.43 Answer.

2700.44 Petition for assessment of penalty in
" discrimination cases.

) 2700.75

© 2700.79
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Under paragraph (c), when the” accordingly invitéd. Cormments may be ~ ' Sec. 1
Commission grants interlocutory review, —mailed to the Commission’s General - 270045 - Tempom"y reinstatement
unless otherwise ordered, the parties ~  Counsel at the address previously . proceedings.
" shall file simultaneous briéfs not to stated. It is requested that. comments be Apphcauon for Temporary Relief
exceed 25 pages within 20 days of the filed no later than May 14, 1990. 2700.46 - Procedure.
order granting interlocutory review. List of Subjects in 20 CFR Part 2700 270047 ' Contents of application.
Section 2700.77 QOral Argument L : Hearings ,
. Hearing and appeal procedures,
Undeta}' the P‘i"é’osi‘lié"x:‘tl‘;’h‘; ]‘])?1135; . by Administrative practice and procedure, g;% g(l) ﬁzsa'gfr‘l';:ll:z ;’f Judges.
requesting oral argu Ex parte communications, Lawyers.
separate motion at the time that it files'a “p y - 270052 Expedition of proceedirigs.
petition for review.or brief, This. For tb}ie rsziisons set o:ixt-in ths . 2700. éfatel:nrggte:rmg Conferences and
. proposed revision coincides with preaible, it is proposed to revise 29
- proposed § 2700.10." : CFR part 2700 as follows: 2;% gg g:x::sogfhl‘;%rg‘:g
Section 2700.78 Reconsideration 1. 29 CFR part 2700 is-revised to read 2700.56 ' Discovery: general.
: . e g as follows: 2700.57 Depositions. :
Und(::r the _prqposal, a petition for 2700.58 Interrogatories, requests for
" reconsideration must be filed with the PART 2700—-PROCEDURAL RULES admissions, and productions of
‘Commission within 15 days after a documents.
decision or order of the Commission, General Provisions 2700.59 Failure to cooperate in discovery;
and a response must be filed within 10 Sec. z7oos$cgo?;a .
days of service of the etmon ) ubpoenas of witnesses.
¥ P 2700:0[13;’853 ’inp hcaplhty of other rules; 2700.61 Name of miner informants.

2700.62 Evidence; presentation of case.
2700.63 Retention of exhibits.

/2700.84 Proposed findings, conclusmns and

orders.
2700.65 Summary disposition of
~ proceedings. ‘
2700.66 Summary decision of the Judge.
2700.67 Substitution of the Judge.

"2700.68 Decision of the Judge.

_ Review by the, Commissi_on

2700.70° Petitions for discrefionary review. *

270071 Review by the Commission on'its

-~ own motion.
2700.72 Unreviewed decisions.
2700.73 Procedure for intervention.
2700.74  Procedure for participation ss

amlcus curiae.

Briefs. -
Interlocutory review.
Oral argument.
Reconsideration.
Correction of clerical errors.

2700.76
2700.77°
2700.78

Miscellaneous

2700.80 Standards of conduct, disciplinary
proceedings. -

.2700.81 Disqualification.

2700.82 Ex parte communications.
2700.83* Authority to sign orders.
2700.84 . Effective date.

Authgrity: 30 U.S.C. 815 and 823.

-General Provisio‘ns

§ 2700. 1 Scope; apphcability -of other
rules; construction.

(a) Scope. This part gets forth rules
applicable to proceedings before the
Federal Mine Safety and Health Review
Commission and its’ Administrative Law
Judges. .

(b) Applzcabzlzty of other ru]es On
any procedural question not regulated

- by the Federal Mine Safety and Health

Act of 1977, 30 U.S.C. 801 et seq. (“the
Act”), these Procedural Rules, or the
Administrative Procedure Act
(particularly 5 U.S.C. 554 and 556), the

Commission and its Judges shall be
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guided so far as practicable by the
Federal Rules of Civil Procedure and the
Federal Rules of Appellate Procedure.

{c) Construction. These rules shallbe
construed to secure the just, speedy and
inexpensive determination of all
proceedings, and to encourage the
participation of miners and their
representatives. Wherever the
masculine gender is used in these rules,
the feminine gender is also implied.

§ 2700.2 Definitions.

For purposes of this part, the
definitions contained in section 3 of the
Act, 30 U.S.C. 802, apply.

§ 2700.3 Who may practice.

(a) Attorneys. Attorneys admitted to
practice before the highest court of any
State, Territory, District, Commonwealth
" or possession.of the United States are
permitted to practice before the
Commission.

(b) Other persons. A person who is
not authorized to practice before the
Commission as an attorney under
paragraph (a] of this section may
practice before the Commission as a
representative of a party if he is:

(1) A party;

(2) A representative of miners:

(3) An owner, partner, officer or
employee of a party when the party is a
labor organization, an association, a
partnership, a corporation, other
business entity, or a political
subdivision;

{4) Any other person with the
permission of the presiding judge or the
Commission.

(c) Entry of appearance. A :
representative of a party or intervenor
shall enter an appearance by signing the
first document filed on behalf of the -
party or intervenor; filing a written entry
of appearance with the Commission or
Judge; or, if the Commission or Judge
permits, by orally entering an.
appearance in open hearing.

(d) Withdrawal of appearance. Any
representative of a party desiring to
withdraw his appearance shall file a
motion with the Commission or Judge.
The motion to withdraw may, in the
discretion of the Commission or Judge,
be denied where it is necessary to avoid
undue delay or prejudice to the rights of
a party. .

§ 2700. 4 Partles, Intervenors, and amlcus
curiae.” ‘

(a) Party status. A person. including '
the Secretary and an operator. ‘who i§,

named as a party or who is permitted to‘
intervene, is a party. A miner, applicant; -

for employment, or representative of a -
miner who has filed a complaint with .

the Secretary or Commission under ..

sections 105(c)(3) or 111 of the.Agt, 30
u.s.C. 815(c)[3) and 821, and an affected
miner or his representatlve who has
become a'party in accordance with
paragraph (b} of this section, are partles.
In a proceeding instituted by the . -
Secretary under section 105(c)(2) of the.
Act, 30 U.S.C. 815(c)(2), the complainant
on whose behalf the Secretary has filed.
the complaint is a party and may-
present additional evidence on his own
behalf.

(b) Intervention.~{1) Intervention by
affected miners and their
representatives. Before a case has been
assigned to a Judge, affected miners or
their representatives shall be permitted
to intervene upon filing a written notice
of intervention with the Executive
Director, Federal Mine Safety and
Health Review Commission, 1730 K
Street, NW., Sixth Floor, Washington,
DC 20006. If the case has been assigned -
to a Judge, the notice of intervention :
shall be filed with the Judge. The
Commission or the Judge shall mail
forthwith a copy of the notice to all
parties. After the start of the hearing,.
affected miners or their representatives

"may intervene upon just terms and for

good cause shown.

(2) Intervention by other persons. A
motion for leave to intervene may be
filed by other persons at any time before

. a hearing on the merits. The motion

shall set forth the interest of the movant
relating to the property or events that
are the subject of the proceeding and
show that such interest is not otherwise
adequately represented by the parties
already involved in the proceeding and
that intervention will not unduly delay
or:prejudice the adjudication of the
issues. Such intervention is not a matter
of right but of the sound discretion of the
Judge. In denying a motion to intervene,
the Judge may alternatively permit the
movant to participate in the proceeding
as-an amicus curiae.

(c) Procedure for participation as
amicus curige. Any person may move to
participate as an amicus curiae any time

-before a hearing on the merits.

Participation as amicus curiae before
the Commission at the hearing stage
shall not be a matter of right but of the
sound discretion of the Judge. A motion
for amicus curiae participation shall set
forth the interest of the movantand
show that the granting of the motion will
notunduly delay or prejudice the ..
ad;udlcatlon of the issues. If the Judge
permits amicus curiae participation, the .
Judge's order shall specify the time_
within which:such amicus curiae -
memorandum, brief, or other pleadmg
must be filed and the time within whlch
a reply. may.be. made. The movant may.-
conditionally attach its memorandum, -

bnef or other pleading to jts motion for
amlcus curiae participation.

§ 2700.5 General requirements for
pleadings and other documents.

(a) Jurisdiction. A proposal for a -
penalty under section 110, 30 U.S.C. 820;
an answer to.a notice of contest of a
citation or withdrawal order issued .
under section 104, 30 U.S.C. 814; an -
answer to a notice of contest of an order
issued under section 107, 30 U.S.C. 817; a
complaint issued under sections 105(c)
or 111, 30 U.S.C. 815(c) and 821; and an
application for temporary reinstatement
under section 105(c)(2}, 30 U.S.C..
815(c){2), shall allege that the violation
or imminent danger took place in or
involves.a mine that has products which
enter commerce or-has operations or
products which affect commerce. -
Jurisdictional facts alleged are deemed .
admitted unless specifically denied in a
responsive pleading.

(b) Where to file. Until a Judge has
been assigned to a case, all documents
shall be filed with the Commission.
Documents filed with the Commission-
shall be addressed to the Executive
Director and mailed or delivered to the
Docket Office, Federal Mine Safety and
Health Review Commission, 1730 K
Street, NW,, Sixth Floor, Washington,
DC 20006. After a Judge has been
assigned, and before he issues a
decision, documents shall be filed with
the Judge at the address set forth on the
notice of agsignment. Documents filed in
connection with interlocutory review
shall be filed with the Commission in
accordance with § 2700.75. After the
Judge has issued his final decision,
documents shall be filed with the
Commission.

(c) Necessary information. All
documents shall be legible and shall
clearly identify on the cover pages the
filing party by name. All documents
shall be dated and shall include the
assigned docket number, and the filing
person’s address and telephone number.
Written notice of any change in address
or telephone number shall be given
promptly to the Commission or the
Judge, and all other parties.

(d) Manner and date of filing. Filing
may be accomplished by mail, courier.
service or personal delivery. Filing is
completed upon receipt. Additional time
is not provided to file a response to a
document served upon ‘a party by mail.

(e) Number of cop1es In cases before
a Judge, two copies shall be filed for °
each docket; in cases before the
Commission, seven copies shall be, fxled
but if the fxlmg party is not represented
by a lawyer or other representatxve, one
copy shall be sufficient. .
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(f) Size of paper. Pleadings and other
documents shall be 8% by 11 inches in
. size.

§2700.6 Signing of doéuments.

When a person who app’ears ina
representative capacxly signs a
document, that person'’s signature shall
constitute his certificate:

(a) That under the provisions of the
law, including these rules and all federal
conflict of interest statutes, he is
authorized and quahﬁed to represent the
~ particular party in the matter;

{(b) That he has read the document;
that to the best of his knowledge,
" information, and belief found after
reasonable inquiry it is well grounded in
fact and is warranted by existing law or
a good faith argument for extension,
modification, or reversal of existing law;
and that it is not interposed for any
improper purpose, such as to harass or
to cause unnecessary.delay or needless
increase in the cost of litigation.

. §2700.7 Service.

. {a) Generally A copy of each
" document filed with the Commission
* shall be served on all parties. A copy of
" a notice of contest of a citation or order,
-a’petition for assessment of penalty, a
discrimination complaint, a complaint
for compensation and an application for
temporary relief shall be served upon
the representative of miners, if known.

(b) How to serve. A notice of contest

"of a citation or order, a petition for
assessment of penalty, a complaint of
discharge, discrimination or
interference, a complaint for

- compensation, and an application for -
temporary relief shall be served by
personal delivery or by registered or
certified mail, return receipt requested.
All subsequent documents may be
served by personal delivery, courier .
service or by first class mail. Service by
mail or courier service is complete upon
mailing. Service by personal delivery is

"+ complete upon receipt.

(¢} Service upon representatzve
Whenever a party is represented by & an
attorney or other authorized
representative, subsequent service shall
be made upon the attorney or other
authorized representative.

‘(d) Proof of service. All pleadings or
aother filed documents shall be
- accompanied by a statement setting

. . forth the date and manner of service.

§2700.8 Computation of time.
.- In compuling any period of time

. prescribed in these rules, the day from
which the designated period begins to
. run shall not be included. The last day
of the period so computed shall be

included unless it is a Saturday, Sunday,.

or Federal holiday, in which event the
period runs until the end of the next
business day. When the period of time
prescribed is less than 7 days,
intermediate Saturdays, Sundays, and
Federal holidays shall be excluded in
the computation. -

§2700.9 Extensions of time.

- The time for filing or serving any
document may be extended for good
cause shown. A request for an extension
of time shall be filed before the )
expiration of the time allowed for the

filing or serving of the'document.

§2700.10 Motion.

(a) An application for an order shall
be by motion which, unless made during
a hearing, shall be made in writing and
shall set forth the relief or order sought.

(b) Written motions shall be filed
separately from all other pleadings.

(c) A statement in opposition to a
written motion may be filed by any
party within 15 days after service upon
the party. Unless otherwise ordered,

" oral argument on motions will not be

heard.

§2700.11  Withdrawal of pleading.

A party may withdraw a pleading at
any stage of a proceeding with the
approval of the Judge or the

Commission. r

§2700.12 Consolidation of proceedings.
The Judge or the Commission may at

any time order the consolidation of

proceedings that involve similar issues.

Contests of Citations and Ofde:s

§ 2700.20 Notice of contest of a citation or
order issued under section 104 of the Act.

(a) Who may contest. (1) An operator
may contest:

(i) A citation or an order issued under
section 104 of the Act;

(ii} A modification of a citation or an
order lssued under sectlon 104 of the

~Act;.

(iil) The reasonableness of the length :

" of abatement fime fixed in a citation or

an order, or modification thereof, issued
under section 104 of the Act,

{2).A miner or representative of
miners may contest:’

(i) The issuance, modification or
termination of any order issued under
section 104 of the Act; or

(ii) The reasonableness of the length
of abatement time fixed in a citation or
modification thereof issued under
section 104 of the Act.

“(b) When to contest. Contests filed

- pursuant to paragraph (a) of this section

shall be filed with the Secretary within
30 days of receipt of the contested
citation, order, or modification.

{c) Notification by the Secretary.
Upon receipt, the Secretary shall
immediately advise the Commission of
such notice of contest.

(d) Copy to Commission. The
contesting party shall also file a copy of
his notice of contest with the
Commission at the time he files with the

. Secretary.

{e) Contents of notice of contest. A

. notice of contest shall contain a short

and plain statement of (1) the party's

- position with respect to each issue of-

law and fact that the party contends is
pertinent, and (2) the relief requested by
the party. A legible copy of the
contested citation or order shall be
attached to the notice of contest.

(f) Answer. Within 15 days after
service of a notice of contest, the
Secretary shall file an answer
responding to each allegation of the -
notice of contest.

§2700.21 Effect of failure to file notice of
contest of citation.

An operator's failure to file a notice of
contest of a citation or order issued

~ under section 104 of the Act, 30 U.S.C.

814, shall not preclude the operator from
challenging, in a penalty proceeding, the
fact of violation or any special findings
contained in a citation or order
including that the violation was of a
significant and substantial nature or
was caused by the operator's’
unwarrantable failure to comply with
the standard.

§ 2700.22 Notice of contest of imminent
danger withdrawal orders under section
107 of the Act.

(a} When to file. A notice of contest of
a withdrawal order issued under section
107 of the Act, 30 U.S.C. 817, or any

‘modification or termination of the order,

shall be filed with the Commission by
the contesting party within 30 days of

* receipt of the order or any modification

or termination of the order.

(b} Contents of notice of contest. A
notice of contest shall contain a short
and plain statement of {1) the contesting
party’s position on each issue of law
and fact that the contesting party
contends is pertinent, and (2) the relief
requested by the contesting party. A
legible copy of the contested order shall-
be attached to the application.

(c) Answer. Within 15 days after
service of the notice of contest, the
Secretary shall file an answer
responding to each allegation of the
notice of contest

§2700.23 Review of a subsequent cltatlon '
or order.

'{a) Within 30 days of receipt, the

_ contesting party shall file any
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subsequent citation or order that
modifies or terminates the citation or
order under review. The notice of
contest under section 105 or section 107
of the Act, 30 U.S.C. 815 and 817, unless
withdrawn, shall be deemed to
challenge any such subsequent citation
or order.

{(b) A person who is not a party in a
pending proceeding for review of a
citation or order may obtain review of a
modification or termination of the
citation or order by filing a notice of
contest under section 105 or section 107.
The notice of contest shall be filed
within 30 days of receipt of the citation
or order that modifies or terminates the
citation or order being reviewed.

Contests of Proposed Penalties

‘§2700.25 Proposed penalty assessment. .

The Secretary, by certified mail, shall
notify the operator or any other person
against whom a penalty is proposed of
the violation alleged, the amount of the
proposed penalty assessment, and that
such person shall have 30 days to notify
the Secretary that he wishes to contest
the proposed penalty assessment.

§ 2700.26 Notice of contest of proposed
penalty assessment.

A person has 30 days after receipt of
the proposed penalty assessment within
which to notify the Secretary that he
contests the proposed penalty. The
Secretary shall immediately transmit to
the Commission the notice of contest.

§ 2700.27 Effect of failure to contest
proposed penalty assessment..

If within 30 days from the receipt of
the Secretary's proposed penalty
assessment, the operator or other person
fails to notify the Secretary that he
contests the proposed penelty, the
Secretary’s proposed penalty
assessment shall be deemed to be &
final order of the Commission not
subject to review by the Commission or
a court.

§ 2700.28 Filing of petition for assessment
of penalty with the Commission.

(a) When to file. Within 45 days of
receipt of a timely contest of a proposed
penalty assessment, the Secretary shall
file with the Commission a petition for
assessment of penalty.

{b) Contents. The petition for
assessment of penalty shall list the
alleged violations and the proposed
penalties. Each violation shall be
identified by the number and date of the
citation or order involved and the
section of the Act or regulations alleged
to be violated. The petition for
- assessment of penalty shall state
whether the citation or order involved

has been contested and the docket
number of any contest. The petition for
assessment of penalty shall advise the
party against whom a penalty is filed
that he has 30 days to file an answer
pursuant to § 2700.29.

(c) Attachments. A legible copy of
each citation or order for which a
penalty is sought shall be attached to
the petition for assessment of penalty.

§ 2700.29 Answer.

A party against whom a petition for
assessment of penalty is filed shall file
and serve an answer within 30 days
after service of the petition for
assessment of penalty. An answer shall
include a short and plain statement
responding to each allegation of the
petition.

§ 2700.30 Assessment of penaity.

(a) In assessing a penalty the Judge
shall determine the amount of penalty in
accordance with the six statutory
criteria contained in section 110(i) of the
Act, 30 U.S,C. 820(i), and incorporate
such determination in a written
decision. The decision shall contain
findings of fact and conclusions of law
on each of the statutory criteria and an
order requiring that the penalty be paid.

(b) In determining the amount of
penalty neither the Judge nor the

. Commission shall be bound by a penalty
proposed by the Secretary or by any
offer of settlement made by any party.

§ 2700.31 Penality settiements.

(2) General. No proposed penalty that
has been contested before the
Commission shall be settled except with
the approval of the Commission upon
motion. ’

(b) Contents of settlement. A motion
to approve a penalty settlement shall
include the following information for
each violation:

(1) The amount of the penalty
proposed by the Secretary;

(2) The amount of the penalty

. requested in settlement; and

(3) Facts in support of the penalty
requested by the parties.

(c) Order approving settlement. Any
order by the Judge approving a
settlement shall set forth the reasons for
approval and shall be supported by the
record. Such order shall become the
final decision of the Commission 40
days after issuance unless the
Commission has directed that the order
be reviewed.

Complaint for Compensation

§ 2700.35 When to file.

A complaint for compensation under
section 111 of the Act, 30 U.S.C. 821,
shall be filed within 90 days after the

-

beginning of the period during which the
complainants are idled or would have

. been idled by the order that gives rise to

the claim.

§ 2700.36 Contents of complaint.

A complaint for compensation shall
include:

{(a) A short and plain statement of the
facts giving rise to the claim, .including
the period for which compensationis
claimed;

(b) The total amount of the
compensation claimed, if known; and

(c) A legible copy of any pertinent
order of withdrawal, or information
identifying the order.

§ 2700.37 Answer.

Within 30 days after service ol a
complaint for compensation, the
operator shall file an answer responding
to each allegation of the complaint.

Complaint of Discharge, Discrimination
or Interference

§ 2700.40 Who may file.

(a) The Secretary. A discrimination
complaint under section 105(c)(2) of the
Act, 30 U.S.C. 815(c)(2), shall be filed by
the Secretary if, after an investigation
conducted pursuant to section 105(c)(2),
the Secretary determines that a
violation of section 105{c)(1), 30 U.S.C.
815(c){1), has occurred.

(b) Miner, representative of miners, or
applicant for employment. A
discrimination complaint under section
105(c)(3) of the Act, 30 U.S.C. 815(c)(3).
may be filed by the complaining miner,
representative of miners, or applicant
for employment if the Secretary, upon
investigation, determines that the
provisions of section 105(c)(1) of the Act,
30 U.S.C. 815(c)(1), have not been
violated.

§2700.41 When to file.

(a) The Secretary. A discrimination
complaint shall be filed by the Secretary
within 30 days after his written
determination that a violation has
occurred. )

(b) Miner, representative of miners, or
applicant for employment. A
discrimination complaint may be filed
by a complaining miner, representative
of miners, or applicant for employment
no later than 30 days after receipt of a
written determination by the Secretary
that no violation has occurred.

§ 2700.42 Contents of complaint.

A discrimination complaint shall
include a short and plain statement of
the facts, setting forth the alleged
discharge, discrimination or
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interference, and a statement of the
relief requested..

§ 2700.43 Answer.

. Within 30 days after service of a
discrimination complaint the respondent
shall file an answer responding to each
allegation of the complaint.

§ 2700.44 Petition for assessment of
penalty in discrimination cases.

(a) Petition for assessment of penalty
in Secretary’'s complaint. A
discrimination complaint filed by the

_Secretary shall propose a civil penalty
of a specific amount for the alleged
violation of section 105(c) of the Act.
The petition for assessment of penalty
shall include a short and plain statement
of supporting reasons based on the
criteria for penalty assessment set forth
in section 110(i) of the Act. 30 U.S.C.
820(i).

(b) Petition for assessment of penalty
after sustaining of complaint by miner,
representative of miners, or applicant
for employment. Inmediately upon
issuance of a decision by a Judge
sustaining a discrimination complaint
brought pursuant to section 105(c}(3), 30
U.S.C. 815(c){(3), the Judge shall notify
the Secretary in writing of such
determination. The Secretary shall file
with the Commission a petition for
assessment of civil penalty within 45
days of receipt of such notice.

§2700.45 Temporary reinstatement
proceedings.

(a) Service of pleadings. A copy of
each document filed with the
Commission in a temporary
reinstatement proceeding shall be
served on all parties either by courier
service or personal delivery, or by
certified or registered mail, return
receipt requested.

{b) Contents of application. An
application for temporary reinstatement
shall state the Secretary’s finding that
the miner’s complaint of discrimination,
discharge or interference was not
frivolously brought and shall be
accompanied by an affidavit setting
forth the Secretary’s reasons supporting
his finding, a copy of the miner’s
complaint, and. proof of notice to and
service on the person against whom
relief is sought by the most expeditious
means of notice and delivery reasonably
available.

{c) Request for hearing. Within 10
days following receipt of the Secretary’s
application for temporary reinstatement,
the person against whom relief is sought
shall advise the Commission’'s Chief
Administrative Law Judge or his
designee, and simultaneously notify the
Secretary, whether a hearing on the

application is requested. If no hearing is
requested, the Judge assigned to the
matter shall review immediately the
Secretary’s application and, if based on
the contents thereof the Judge
determines that the miner's complaint is
not frivolously brought, he shall issue:
immediately an order of temporary
reinstatement, If a hearing on the
application is requested, the hearing
shall be held within 10 days following
receipt of the request for hearing by the
Commission’s Chief Administrative Law
Judge or his designee, unless compelling
reasons are shown in an accompanying,
request for an extension of time.

(d) Hearing. The scope of a hearing on
an application for temporary
reinstatement is limited to a
determination as to whether the miner's

complaint is frivolously breught. The

burden of proof shall be upon the
Secretary to establish that the complaint
is not frivolously brought. In support of
his application for temporary
reinstatement the Secretary may limit
his presentation to the testimony of the
complainant. The respondent shall have
an opportunity to cross-examine any:
witnesses called by the Secretary and .
may present testimony and
documentary evidence in support of its
position that the complaint is frivolously
brought.

(e) Order on application. Within 7
days following the'close of a hearing on
an application for temporary
reinstatement the Judge shall issue an
order granting or denying the
application. However, in an
extraordinary situation the Judge’s time
for issuing an order may be extended as
deemed. necessary by the Judge. The
Judge’s order shall include findings.and
conclusions supporting the
determination as to whether the miner’s
complaint has been frivolously brought.
The parties shall be notified of his
determination by the most expeditious
means reasonably available. Service of
the order granting or denying the
application shall be by certified or
registered mail, return receipt requested.

(f) Review of order. Review by the
Commission of a Judge's order granting
or denying an application for temparary
reinstatement may be sought by filing
with the Commission a petition for
review with supporting arguments
within 5 days following receipt of the
Judge’'s order. The opposing party
simultaneously shall be notified and
served. The filing of a petition for
review shall not stay the effect of the
Judge's order unless the Commission
directs otherwise. Any response shall be
filed within 5 days. following receipt of a
petition. The Commission’s ruling on a
petition for review shall be rendered

within 10 days following receipt of any
response or the expiration of the period
for filing such response. In an
extraordinary situation the-
Commission’s time for decision may be:
extended.

(8) Dissolution of order. H, following:
an order of temporary reinstatement, the
Secretary determines that the provisions
of section 105(c)(1), 30 U.S.C. 815(c}(1}),
have not been violated, the Judge shall
be so notified and shall enter an order
dissolving the order of reinstatement.
An order dissolving the order of
reinstatement shall not bar the filing of
an action by the miner in his own behalf
under section 105{(c)(3} of the Act, 30
U.S.C. 815(c)(3). and § 2700.40(b) of
these rules.

Application for Temporary Relief

§ 2700.46 Procedure.

(a) When to file. As praovided in.
section. 105{b}(2) of the Act, 30 U.S.C.
815(b)(2), an application for temporary
relief from any modification or
termination of any order or from any
order issued under section 104 of the
Act, 30 U.S.C. 814, may be filed at any
time before such order becomes final.
No temporary relief shall be granted
with respect to a citation issued under
sections 104{a) or (f} of the Act. 30
U.S.C. 814 (a) and ().

(b) Statements in opposition. Any
party opposing the application shall file
a statement in opposition within 10 days
after receipt of the application.

(c) Prior hearing required. Temporary
relief shall not be granted prior to a
hearing on such application.

§ 2700.47 Contents of application..

(a) An application for temporary relief
shall contain:

(1) A statement of the specific relief
requested; :

(2) A showing of substantial
likelihood that the findings and decision
of the Judge or the Commission will be
favorable to the applicant; and

(3) A showing that such relief will not
adversely affect the health and safety of
miners in the affected mine.

(b} An application for temporary relief
may be supported by affidavits or other
evidence.

Hearings

§ 2700.50 Assignment of Judges.

‘Judges shall be assigned cases in
rotation as far as practicable.

§ 2700.51. Hearing sites.

All cases will be assigned a hearing
site by order of the Judge. The Judge
shall give due regard to the convenience
‘and necessity of the parties or their
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representatives and witnesses, the
availability of suitable hearing facilities,
and other relevant factors.

' '§2700.52 Expedition of proceedings.

(a) Motions. In addition to a motion’
made pursuant to § 2700.10, & motion to

. expedite proceedings may be made .

orally, with concurrent notice to all’

© parties, or served and filed by writien ,

telecommunication. Oral motions shall

_ be confirmed in writing within 24 hours..

(b) Timing of hearing. Unless all.
parties consent to an earlier, hearing,’an
expedited hearing on the merits of the'

.. case shall not be held on less than four

days notice of the hearing.

§ 2700.53 Preheaﬂng COnferences and’
Statements.

(a) The ]udge may require the parties
to participate in a prehearmg ‘
conference, either in person or by

telephone. The participants-at any 9“0.}‘ . -oral examination or written questions;

.. written mterrogatorles, requests for
"admissions; productlon of documents or
‘objects; or permission to enter upon

conference may consider and take' -

. action with respect to: - T
‘(1) The formulation and sxmphfxcatlon :

of the issues; '
(2) The possibility of obtaining - "¢
stipulations, admissions of fact and of
documents that will avoid unnecessary
proof and advance rulings from the-
Judge on the admissibility of evidence;-

(3) The exchange of exhibits and the - calculated to lead to the discovery of

names of witnesses and a synopsis of
the testimony expected from each
witness; |

(4) The necessity or desrrablhty of
amendments to the pleadmgs and the

. joinder of parties;

(5) The possibility, of agreement :
disposing of any or all of the issues in
dispute;

{6) Such other matters as may ald in
the expedition of the hearing or the .
disposition of the case.

(b) The Judge may also requlre the
parties to submit prehearing statements

'addressmg one or more of the matters

set forth in paragraph (a) of this section.

§2700.54 Notice of hearing.

Except in expedited proceedings, -
written notice of the time, place, and
nature of the hearing, the legal authority

.under which the hearing is to be held,
- and the matters of fact and law asserted

shall be given to all parties at least 20 -
days before the date set for hearing. The

-notice shall be mailed by certified or

registered mail, return receipt requested
or by other appropriate and verifiable.
means.

§ 2700.55 Powers of Judges.
(a) General. Subject to these rules,

B judge is empowered to: - -
(1) Administer oaths and afflrmatrons. .
.. shall be governed by the order of the

" (2} Issue subpoenas authorlzed by
law; o .

(3) Rule.on offers of proof and receive
relevant evidence;:
{4) Take depositions or have

« depositions taken when the ends of
- justice would be served;

(5) Re%ulate the course of the hearmg,
(6) Hold conferences for the -

- settlement or simplification of the

1ssues.
(7) Dispose of procedural requests or
similar matters;

; _ (8) Make.decisions in the proceedmgs .
¢+ before him, provided that he shall not be

assigned to make a recommended
decision; and .
{9) Take other action authorized by

_these rules, by 5 U.S.C. 556, or by the, .
“Act. ,

§2700.56 Discovery; general. .
(a) Discovery methods. Parties may

obtain discovery by oné or more of the

following methods: Depositions upon

property, for inspection, copying, = .
photographing, or gathering information.
{b) Scope of discovery. Parties may

. obtain discovery of any relevant, non-

; privileged matter that is admissible
evidence or appears reasonably

admissible evidence.

. (c) Initiation of discovery. Discovery
shall be initiated within 30 days after an
answer to a notice of contest, a petition

. for assessment of penalty, or a

complaint under section 105(c) or 111 of
the Act has been filed. 30 U.S.C. 815(c)
and 30 U.S.C. 821. For good cause
shown, the Judge may permit discovery
to be initiated after that date.

(d) Completion of discovery.

. Discovery shall be completed within 60

days after its initiation. For good cause
shown, the Judge may extend the time
for discovery.

"(e) Limitation of discovery. Upon
motion by a party or by the person from

" whom discovery is sought or upon his

own motion, a Judge may, for good
cause shown, limit discovery to prevent
undue delay or to protect a party or
person from annoyance, oppressxon, or
undue burden or expense.

§ 2700.57 Depositions.

(a) Generally. Any party, without
leave of the Judge, may take the .
testimony of any person, including a
party, by deposition upon oral -
examination or written interrogatories.

* (b) Orders for deposition. If the

. parties are unable to agree, the time, -

place, and manner of taking depositions

Judge.

§2700.58 Interrogatories, requests for-
admissions, and production of documents.

{8) Interrogatories. Any party, without
leave of the Judge, may serve written
interrogatories upon another party. A
party served with interrogatories shall
answer each interrogatory separately
and fully in writing under oath within 25
days of service unless the proponent of -
the interrogatories agrees to a longer -
time. The Judge may order a shorter or

‘longer time period for responding. A" -
‘party-objecting to an interrogatory shall

state the objection in its answer.

(b) Requests for admissions. Any
party, without leave of the Judge, may
serve on another party a written request
for'admissions. A party served with a
request for &dmissions shall respond to
each request for admissions separately
and fully in writing within 25 days of -
service unless the party making the

 request agrees to a longer time, The

-Judge may order a shorter or longer time

period for responding. A party objecting
to a request for admissions shall state
the ob]ectlon in its response "‘Any matter
admitted under this rule is conclusively
established for the purpose of the
pending proceedmg unless. the Judge, on
motion, permits withdrawal or
amendment of the admission,

(c) Request far production, entry or

" " inspection. Any party, without leave of

-the Judge, may serve on another party a

written request to produce and permit
inspection, copying or photocopying of |
designated documents or objects, or to
permit-a party or his agent to enter upon
designated property to inspect and
gather information. A party served with
such a request shall respond in writing -

- within 25 days of service unless the

party making the request agrees to a
longer time. The Judge may order a
shorter or longer period for responding.’
A party objecting to a request for
production, entry or inspection shall
state the objection in its response. -

. §2700.59 Faliure to cooperate in

dlscovery, sancﬂons
Upon the farlure of any person,

.including a party, to respond to a

discovery request or upon an objection
to such a request, the party seeking
discovery may file a motion with the

" Judge requesting an order compelling

discovery. If any person; including a
party, fails to comply with an order
compelling discovery, the Judge may

- make such orders in regard to the failure

as are just and appropriate, including
deeming as established the matters
sought to be discovered. For good cause -

-shown the Judge may excuse the party
. objecting from, complymg with the

request.
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§ 2700.60° Subpoenas.

(a) Compulsory attendance of
witnesses and production of documents.
The Commission and its Judges are
authorized to issue subpoenas, on their
own motion or on the application of a
party, requiring the attendance of
witnesses and the production of
documents or physical evidence at
hearings to be held before them or
proceedings ordered by them. A
subpoena may be served by any person
who is at least 18 years of age. The
original subpoena bearing a certificate
of service shall be filed with the
Commission or the Judge.

(b) Fees payable to witnesses..
Subpoenaed witnesses shall be paid the
same fees and mileage as are paid in the
district courts of the United States. The
witness fees and mileage shall be paid
by the party at whose request the
witness appears, or by the Commission
if a witness is subpoenaed on its own
motion or on the motion of a Judge. This
paragraph does not apply to
Government employees who are called
as witnesses by the Government.

(c) Motions to revoke or modify
subpoenas. Any person served with a
subpoena may move within 5 days of
service or at the hearing, whichever is
sooner, to revoke or modify the
subpoena. The Commission or the Judge,
as appropriate, shall revoke or modify
the subpoena if the subject of the
subpoena does not meet the requirement
of § 2700.56(b}; or the subpoena does not
describe with sufficient particularity the
evidence required to be produced; or for
any other reason the subpoena is found
to be invalid or unreasonable. The
Commission or the Judge shall make a
concise statement of the grounds for the
ruling.

(d) Availability of transcript. Persons
compelled to submit evidence at a
public proceeding are entitled to obtain,
on payment of prescribed costs, a
transcript of that part of the proceeding
that involves their testimony or
production of evidence.

(e} Failure to.comply. Upon the failure
of any person to comply with an order to
testify or a subpoena issued by the
Commission or the fudge, the Judge or
the Commission’s General Counsel at
the request of the Judge and the
direction of the Commission, may
undertake to initiate proceedings in the
appropriate district court of the. United
States for the enforcement of the
subpoena. o

" §2700.61 Name of miner informants.

A Judge shall not, except in
extraordinary circumstances,. disclose or

order a person to disclose to an operator

or his agent the name of an informant
who is a miner.

§ 2700.62 Evidence; presentation of case..

(a) Relevant evidence, including
hearsay evidence, that is not unduly
repetitious or cumulative is admissible.

(b) A party shall have the right to
present his case or defense by oral or
documentary evidence, to submit
rebuttal evidence, and to conduct such
cross-examination as may be required
for a full and true disclosure of the facts.

§ 2700.63 Retention of exhibits.

All exhibits received in evidence in a
hearing or submitted for the record in
any proceeding before the Commission
shall be retained with the official record
of the proceeding. The withdrawal of
original exhibits may be permitted by
the Commission or the Judge, upon
request and after notice to the other
parties, if true copies are substituted,
where practical, for the originals..

§ 2700.64 Proposed findings, conclusions
and orders.

The Judge may require the submission
of propcsed findings of fact, conclusions.
of law, and orders, together with

supporting briefs. The proposals shall be

served upon all parties, and shall
contain adequate references to the
record and authorities.

§ 2700.65 Summary disposition of
proceedings..

(a) Generally. When a party fails to
comply with an order of a Judge or these
rules, except as pravided in paragraph
(b) of this section, an order to show
cause shall be directed to the party

before the entry of any order of default ~

or dismissal. The order shall be mailed
by registered or certified mail, return
receipt requested,

(b} Failure to attend hearing. If a
party fails to attend a scheduled
hearing, the Judge, where appropriate,
may find the party in default or dismiss
the proceeding without issuing an order
to show cause.

(c} Penalty proceedings. When the
Judge finds a party in default in a civil
penalty proceeding, the Judge shall also
enter an order assessing appropriate
penalties and directing that such
penalties be paid.

§2700.66 Summary decision of the_ Judge.

(a) Filing of motion for summary
decision. At any time after
commencement of a proceeding and no
later than 15 days before the date fixed
for the hearing on the merits, a party
may move the Judge to render summary
decision disposing of all or part of the
proceeding.

(b) Grounds. A motion for summary
decision shall be granted only if the
entire record, including the pleadings,
depositions, answers to interrogatories,.
admissions, and affidavits, shows: (1}
That there is no genuine issue as to any
material fact; and (2) that the moving
party is entitled to summary decision as
a matter of law.

(c) Form of motion and affidavits. The
motion may be supported by affidavits
or other verified documents, and shall
specify the grounds upon which the
party seeks relief. Supporting and
opposing affidavits shall be made on
personal knowledge and shall show
affirmatively that the affiant is
competent to testify to the matters
stated. Sworn or certified copies of all
papers or parts of papers referred to in
an affidavit shall be attached to the
affidavit or be incorporated by reference
if not otherwise a matter of record. The
Judge may permit affidavits to be
supplemented or opposed by
depositions, answers to interrogatories,
admissions or further affidavits. When a
motion for summary decision is made
and supported as provided in this rule,
an adverse party may not rest upon the
mere allegations or denials of his
pleadings, but his response, by
affidavits or as otherwise provided in
this rule, must set forth specific facts
showing that there is a genuine issue for
hearing. If the party does not respond,
summary decision, if appropriate, shall
be entered against him.

{d) Case not fully adjudicated on
motion. If a motion for summary
decision is denied in whole or in part,
the Judge shall ascertain what material
facts are controverted and shall issue an
order directing further proceedings as
appropriate.

§ 2700.67 Substitution of a Judge

{a) Generally. Should a Judge become
unavailable to the Commission, the
proceedings assigned to him shall be
reassigned to a substitute Judge.

(b) Substitution following a hearing.
The substitute Judge may render a
decision based upon the existing record,
provided the parties are notified of his
intent and they are given an opportunity
to object. An objection to the Judge
rendering a decision based upon the
existing record shall be filed within 10
days following receipt of the Judge's

- notice, or the objection shall be deemed

to be waived. An objection shallbe
founded upon a showing of a need for
the resolution of conflicting: material
testimony requiring credibility
determinations. Upon good cause shown.
the Judge may order-a furthe: hearing on
the merits, which shall be limited, so far
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as practicable, to the testimony in
dispute.

§2700.68 Decision of the Judge.

(a) Form and content of the Judge's
decision. The Judge shall make a
decision that constitutes his final
disposition of the proceedings. The
decision shall be in writing and shall
include all findings of fact and
conclusions of law, and the reasons or
bases for them, on all the material issues
of fact, law or discretion presented by
the record, and an order. If a decision is
announced orally from the bench, it
shall be reduced to writing after the
filing of the transcript. An order by a
. -Judge approving a settlement proposal is
a decision of a Judge.

(b) Procedure for issuance. The Judge
shall transmit to the Executive Director
- his decision, the record (including the

transcript), and as many copies of his
decision as there are parties plus seven.
.The Executive Director shall then
promptly issue to each party and each
Commissioner a copy of the decision.

{c) Termination of the Judge’s
Jurisdiction. The jurisdiction of the Judge
terminates when his decision has been
issued by the Executive Director.

(d) Correction of clerical errors. At
any time before the Commission has
directed that a Judge's decision be
reviewed, and on his own motion or the
motion of a party, the Judge may correct
clerical errors in decisions, orders or
other parts of the record. After the
Commission has directed that the
Judge’s decision be reviewed, the Judge
may correct such errors with the leave
of the Commission. If the Judge’s
.. decision has become the final order of
-the Commission, the Judge may correct
such errors with the leave of the
Commission. .

Revxew by the Cdmmission

"~ §2700.70 : Petitions lor dlscretlonary

review. -

(a) Procedure. Any person adversely
‘affected or aggrieved by a Judge’s
decision or order may file with the’
Commission a petition for discretionary
review within 30 days after issuance of
the decision or order. Filing of a petition
for discretionary review is effective only
upon receipt. Two or more parties may
join in the same petition; the
Commxss:on ‘may consolldate related

. petmons :

(b) ReWew dzscmtlonary ReV1ew by

the Commission shall not be a matter of

right but of the sound discretion of'the
Commission. Review by the Commission

-:ghall be granted only by affirmative vote.

. of not léss than two of the
: Commlssmners present and votmg

(c) Grounds. Petitions for
discretionary review shall be filed only
upon one or more of the following
grounds: ,

(1) A finding or conclusion of material
‘fact is not supported by substantlal
' “evidence;

(2) A necessary legal conclusion is
erroneous;.

(3) The decision is contrary to law or
to the duly promulgated rules or
decisions of the Commission;

(4) A substantial question of law,
policy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.

(d) Requirements. Each issue shall be
separately numbered and plainly and
concisely stated, and shall be supported
by detailed citations to the record, when
assignments of error are based on the
-record, and by statutes, regulations, or
other principal authorities relied upon.
Except for good cause shown,no
assignment of error by any party shall
rely on any question of fact or law upon
which the Judge had not been afforded
an opportunity to pass.

(e) Statement in opposition. A -
statemeént in opposition to a petition for
discrefionary review may be filed, but
the opportunity for such filing shall not
require the Commission to delay its
action on the petition.

(f) Scope of review. If a petition is
granted, review shall be limited to the
issues raised by the petition, unless the
Cominission directs review of additional
issues pursuant to the provisions of
§ 2700.71 of this part.

(g) Denial of petition. A petition not
granted within 40 days after the
issuance of the Judge's demsmn is
deemed denied.

§ 2700.71 Review by the Commission on
its own motion.

At.any time within 30 days after-the
issuance of a Judge's decision, the

. Commission may, by the.affirmative.

vote of not less than two of the
Commissioners present and voting,
direct the case for review on its own
motion. Review shall be directed only
upon the ground that the decision may
be contrary to law or Commission policy
or that a novel question of policy has
been presented. The Commission shall

~gtate in such direction for review the’

specific issue of law, Commission
policy, or novel question of policy to be

. reviewed. Revxew shall be limited to the
" issués spec1fied m such dlrectlon for .

re\’new

- §2700.72 Unrevlewed declslons

An unteviewed decision’ of aJudge is
-not a precedent bmdmg upon the .
Commxssxon ’ ol

§ 2700.73 Proeedure for intervention.

After the Commission has directed a
case for review, a person may move to
intervene. Such a motion shall be filed
not later than 30 days after the
Commission’s direction for review.
Intervention before the Commission
shall not be a matter of right but of the
sound discretion of the Commission. The
movant shall show a legally protectible
interest directly relating to the property
or events that are the subject of the case
on review, that the movant is so situated
that the disposition of the proceeding
may impair or impede his ability to
protect that interest, that the movant
should be excused for failing to file for
intervention before the Judge, and that
the movant's interest is not adequately
represented by parties already involved
in the proceeding. A motion for
intervention shall also show that the
granting of the motion will not unduly

_delay the proceeding or prejudice any

party and explain why his participation
as an amicus curiae would be
madequate If the Commission permits
intervention; ‘the Commission’'s order °
shall;specify the time within which the

“intervenor's brief and any reply brief

may be filed. In denying a motion to
intervene, the Commission may
allernatwely permit the movant to
partxcxpate in the proceedmg as an
amicus curiae.

§ 2700.74 . Procedure for participation as
amicus curiae..

After the Commission has directed a
case for review, any person'may move
to participate as an amicus curiae. Such
a motion shall be filed not later than 30
‘days after the Commission’s direction
for review. Participation aé amicus
curiae before the Commission shall not
be a matter of right but of the sound
discretion of the Commission. A motion
for amicus curiae participation shall set
forth the intérest of the movant and -
show that the granting of the motion will
not unduly delay the proceeding or
prejudice any party. If the Commission
permits amicus curiae participation, the
Commission’s order shall specify the

“time within which such amicus curiae

brief must be filed and the time within
which a reply may be made. The movant
may conditionally attach its brief to its

‘motion for amicus curiae participation.

§ 2700. 75 Briefs. : .
*(a) Wben to file~—{1) Openmg and

response bnefs Within 30 days after the

Conimissiofi grants & petition for
discretionary review, the petitioner shall
file his operiing brief. If the'petitioner
desires,-he may-notify the Commission
and’ all other partles w:thm the 30—day
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period that his petition and any
supporting memorandum are to
constitute his brief. Other parties may
file response briefs within 30 days after
the petitioner’s brief is served. If the
Commission directs review on its own
motion, all parties shall file any opening
_briefs within 30 days of the dlrectlon for.
review.

{2) Reply briefs. In cases where the
Commission has granted a petmon for
discretionary review, the pentloner may

file a reply brief within 20 days after the

service of the response briefs. In cases
where the Commission has directed
review on its. own motion, a party may
file a reply brief within 20 days after
service of the opposmg party 8 main
brief.

(b) Additional briefs. No further briefs
shall be filed except by leave of the
‘Commission.

(c) Length of brief. Except by
- permission of the Commission, opening
.briefs shall not exceed 35 pages,

response briefs shall not exceed 25
pages; and reply briefs shall not exceed
15 pages. A brief of an amicus curiae
shall not exceed 25 pages. A brief of an
intervenor shall not exceed the page.
. limitation- apphcable to the party whose-
- posmon it supports in dffirming or -

¥ . Teversing the judge, or if some other -

“:position is taken, such-brief shall not
* exceed 25 pages. - :
(d) Motion for extension of tzme A
motion for an extension'of time to file a
" brief is not favored and will not be
granted except for good cause shown. A
" motion for extension of time shall be
" filed within the time limit prescribed for
filing of the brief. The Commission may
deécline to accept a brief that i is not
timely filed. :

(e) Consequences. of petitioner’s
failure to file brief. If a petitioner fails to
timely file a brief or to designate the

' petmon as his brief, the direction for
review may bé vacated. -

{(f) Number of copies. As prov1ded i
paragraph (e} of § 2700. 5 of these rules, -

each party shall file seven copies ofany

‘brief. If the filing party is not -

. represented by a lawyer orother . .
representative, one copy shall be
sufficient. .

§ 2700.76 Interlocutory review.

(a) Procedure. Interlocutory review by
the Commission shall not be a matter of
right but of the sound discretion of the
Commission, | .

(1) Review cannot be granted unless:

(i) The ]udge has. certxfxed upon his
own motion or-the motion of a party,
that his 1nterlocutory ruling involves a
controlling question of law and that in
his opinion immediate review will

materially advance the final dlsposmon
of the proceeding; or

(ii) The Judge has denied a party’s
motion for certification of the
interlocutory ruling to the Commission,
and the party files with the Commission
a petition for interlocutory review
within 30 days of the judge’s denial of
such motion for certification.
" {2) In the case of either paragraph
(a)(1) (i) or (ii) of this section, the
Commission, by a majority vote of the -
full Commission or a majority vote’ ofa

duly constituted panel of the

Commission, may grant interlocutory

. review upon a determination that the

judge’s interlocutory ruling involves a
controlling question of law and that
immediate review may materially

-advance the final disposition of the

proceeding. Interlocutory review by the
Commission shall not operate to
suspend the hearing unless otherwise
ordered by the Commission. Any grant
or denial of interlocutory review shall .
be by written order of the Commission.
(b) Petitions for interlocutory review.

. Where the Judge denies a party’'s motion -

for certification of an interlocuto
ry

, ruhng and the party seeks interlocutory

E review, a petltlon for interlocutory .
. review shall be in writing and shall not -
exceed 10 pages. A copy of the judge's
. ;‘.‘mterlocutory ruling sought to.be. :

reviewed and. of the judge's order -.
denying the petitioner's motion for

- certification shall be attached to the

petition.

(c) Briefs. When the Commrssnon
grants interlocutory review, unless
otherwise ordered, the parties shall file

. simultaneous briefs not to exceed 25

pages within 20 days of the order -
granting mterlocutory review. :

(d) Scope of review. Review shall be-:
confined to the issues raised in the
judge's certification, or if not-certified by
the judge, the issues raised in the

. petition for mterlocutory review; unless -
- otherwise specified in the’ Comm1ss1on 8

order grantlng mterlocutory revrew

§ 2700 77 Oral argument. .
.Oral argument may be ordered by the

- Commission on its own motion or on the .

motion of a party. A party requesting
oral argument shall do so by separate
motion at the time that.it files a petition
for review or brief.

§2700.78 Reconsideration.

(a) A petition for recon31derat10n must
be filed with the Commission within 15
days after a decision or order of the
Commission. Any response must be filed
with the Commission within 10 days of
service of the petition. .

(b) Unless the Commission orders -
otherwise, the filing of a petition for

reconsideration shall not stay the effect

_of any decision or order of the
+ Commission and shall not affect'the | -

fmahty of any decision or order for
purposes of review in the courts.
§2700.79 Correction of clerical errors.

" The Commission may correct clerical
errors in its decrslons at any time.

stcellapeous

'§2700.80  Standards of c‘or'\q'uct;

disciplinary proceedings. -

(a) Standards of conduct. Individuals
practicing before the Commission and
Commission Judges shall conform to the
standards of ethical conduct required of
practitioners in the courts of the United
States.

{b) Grounds. Disciplinary proceedmgs
may be instituted against anyone who is

“practicing or has practiced before the

Commission on grounds that he had
engaged in unethical or unprofessional
conduct; has failed to comply with these
rules or any order of the Commission or
its Judges; is disbarred or suspended by
any court or administrative agéncy; or

“has'been disciplined by a Judge under i

paragraph (e) of this section.
(c) Disciplinary proceedings shall be

.sub)ect to the following procedure:

(1) Dzscrplmary referral. Except as

'provrded in paragraph (e) of this section, -
-a Judge or other person having -

knowledge of circumstances that may
warrant disciplinary proceedlngs
against an individual who is practicing
or has practiced before the Commission
shall forward.to the Commission for

* action such information in the form of a

writteni Disciplinary Referral. Whenever
the Commission receives a Disciplinary
Referral, the matter shall be assigned a
disciplinary docket number. -

(2) Inquiry by the Commission. The
Commission shall conduct an inquiry
concerning the Dmcnphnary Referral and
may require persons to submit sworn

" affidavits stating their knowledge of

relevant circumstances. Upon
completion of its inquiry, if the
Commission determines that -
disciplinary proceedmgs are not

- warranted, it shall issue an order stating

any appropriate disposition and
terminating the referral.

{3) Transmittal and hearmg
Whenever as a result of its inquiry, the
Commission, by a majority vote of the.
full Commission.or a majority vote of a
duly constituted panel of the .. .. ...
Commission determines that,the, . : .,

" circumstances warrant a: hearmg, the

Commission shall transmit. the matter to
the Chief Administrative Law Judge.for
assignment to a Judge (other than the -
referring judge) for hearing and decision.
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In its transmittal order, the Commission
shall specify the disciplinary matters to
be resolved through hearing. The Judge

shall give the individual opportunity for -

reply and hearing on the specific
disciplinary matters at issue. In any
hearing the individua!l shall have the
opportunity to present evidence and
cross examine witnesses. The Judge’s
decision shall include findings of fact
and conclusions of law and either an
order dismissing the proceedings or an
appropriate disciplinary order, which
may include reprimand, suspension, or
disbarment from practice before the
Commission.

(d) Appeal from Judge's decision. Any
person adversely affected or aggrieved
by the Judge's decision is entitled to
review by the Commission by filing a
notice of appeal with the Commission
within 30 days after the issuance of the
Judge’s decision.

. {e) Misconduct before a Judge. A
Judge may order the removal of a
representative of a party who engages in
disruptive conduct in the Judge's
presence. The Judge shall allow the
party represented by the person
removed a reasonable time to engage
another representative. The Judge may
also remove any other person who
engages in disruptive conduct before the
Judge. In all instances of removal of a
person for disruptive conduct, the Judge
shall place in the record a written
statement on the matter. A party
aggrieved by a Judge's order of removal
may appeal by requesting interlocutory
review pursuant to § 2700.75 or,
alternatively, may assign the Judge’s
ruling as error in a petition for -
discretionary review.

§2700.81 Disqualification.

(a) Withdrawal generally. A
Commissioner or a Judge may withdraw
from a proceeding whenever he deems
himself disqualified.

(b) Request to withdraw. A party may
request a Commissioner or a Judge to
withdraw on grounds of personal bias or
disqualification. A party shall make
such a request by promptly filing a
sworn affidavit setting forth in detail the
matters alleged to constitute personal
bias or other grounds for
disqualification.

(c) Procedure if Comzmsszoner or
Judge does not withdraw. If the
Commissioner or the Judge does not .. ..
disqualify himself and withdraw from -
the proceeding, he shall so rule upon the
record, stating the grounds for his ruling.
If the Judge does not disqualify himself,
he shall proceed with the hearing, or, if
the hearing has been completed, he shall
proceed with the issuance of his -
decision, unless the Commission stays

the hearing or further proceedings upon
the granting of a petition for :
interlocutory review.

§ 2700.82 Ex parte communlcatlor‘\s.‘

(a) For purposes of this section, the
following definitions shall apply:
(1) Ex parte communication means an

_oral or written communication not on

the public record with respect to which
reasonable prior notice to all parties is
not given, but it shall not include
requests for status reports on any matter
or proceeding;

(2) Merits of a case shall be broadly
construed by the Commission, and
includes discussion of the issues in a
case and how those issues should be
resolved.

(b) Prohibited ex parte
communication. There shall be no ex
parte communication with respect to the
merits of d case not concluded, between
the Commission, including any member,
Judge, officer, or agent of the
Commission who is employed in the
decisional process, and any of the
parties, intervenors, representatives, or
other interested persons.

(c) Procedure in case of violation:

(1) In the event an ex parte
communication in violation of this
section occurs, the Commission or the
Judge may make such orders or take

" such action as fairness requires. Upon

notice and hearing, the Commission may
take disciplinary action against any
person who knowingly and willfully
makes or causes to be made a
prohibited ex parte communication.

(2) All ex parte communications,
whether prohibited or not, shall be
placed on the public record of the
proceeding.

(d) Inquiries. Any inquiries concerning
filing requirements, the status of cases
before the Commissioners, or docket
information shall be directed to the
Office of the Executive Director of the
Commission at: Federal Mine Safety and
Health Review Commission, 1730 K
Street NW., Sixth Floor, Washmgton.
DC 20006.

§ 2700.83 Authority to sign orders.

The Chairman or other designated
Commissioner is authorized to sign on
behalf of the Commissioners, orders
disposing of the following procedural
motions: Motions for extensions of time;
motions for permission to file briefs in -
excess of page limits; motions-to accept
late filed briefs; motions to consolidate;
motions to expedite proceedings;
motions-for oral argument; and similar -
procedural motions. A person aggrieved
by such an order may move within 10
days of the date of the.order that the

order be signed by the participating
Commissioners.

§2700.84 Effective date.

These rules are effective (thirty days
after publication as final rules in the
Federal Register) and apply to cases
initiated after they take,effect. They also
apply to further proceedings in cases then
pending, except to the extent that
application of the rules would not be
feasible, or would work injustice, in
which event the former rules of
procedure apply.

Dated: February 5, 1990.
Ford B. Ford,

Chairman, Federal Mine Safety and Health
Review Commission.

[FR Doc. 90-3175 Filed 2--90; 8:45 amj
BILLING CODE 6735-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Kentucky Regulatory Program; Third
Party Liability

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Notice of disapproval of
proposed amendment.

SUMMARY: OSM is announcing the
disapproval of a proposed amendment
to the Kentucky regulatory program
(hereinafter referred to as the Kentucky
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment
would have exempted coal mining
permittees from the liability of actions -
of third parties.

After providing for public comments
and coniducting a thorough review of the -
proposed amendment, the Director has

. determined that this amendment does

not meet the requirements of SMCRA or
the Federal regulations. OSM will
recognize only those parts of the
Kentucky program that have been
approved by the Secretary of the
Interior or by the Director of OSM.

DATES. The effective date of this notice
is Febnuaxy 12, 1990, :

FOR FURTHER INFORMATION: cou'rAcr
Roger Calhoun, ‘Acting Director,
Lexington Field Office, Office of Surface
Mining Reclamation and Enforcement,
340 Legion Drive, Suite 28, Lexington,
Kentucky 40504, Telephone: (606) 233-
7327.
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SUPPLEMENTARY INFORMATION:
1. Background on the Kentucky Program

The Secretary of the Interior
conditionally approved the Kentucky
regulatory program effective May 18, .

. 1982, Information pertinent to the
general background and revisions to the
 permanent program submission, as well

as the Secretary's findings, the
_ disposition of comments and a detailed

explanation of the conditions of

- approval can be found in the May 18,

. 1982, Federal Register (47 FR 21404

- ,21435). Subsequent actions concerning -

the conditions of approval and program
amendments are identified at 30 CFR
917.11, 30 CFR 917.13, 30 CFR 917.15, 30
CFR 917.16 and 30 CFR 917.17,

IL. Submission of Amendment
By letter dated April 21, 1988

- . (Administrative Record Number KY-

" 800), Kentucky submitted program
amendments to modify its regulations to
conform to changes in Kentucky law

.enacted by the 1988 Kentucky General
Assembly. OSM announced receipt of
the proposed amendments in the June
21, 1988, Federal Register (53 FR 23287~
23289) and in the same notice, opened
the public comment period and provided
an opportunity for a public hearing on
the adequacy of the proposed
amendments. The public comment
period ended on July 21, 1988,

Review of the proposed amendments -

identified several apparent deficiencies
and on September 29, 1988, Kentucky
was asked by OSM to submiit additional
supporting information {(Administrative
Record Number KY-831). On February

- - 23,1989, Kentucky responded to OSM’s

request by submitting additional
information (Administrative Record
Number KY-859) on five of the six bills -
_ _',enaoted by the 1988 General Assembly.
In view of the new information provided
by Kentucky, OSM announced in the
March 31, 1989, Federal Register (54 FR
.13198~13199) a reopening and extension
of the public comment period. This
action was taken to afford the public an
opportumty to review these proposals in
light of the additional information
provided by Kentucky. The reopened
comment period ended on May 1, 1989,
To expedite action on the amendment
' pertaining to third-party liability, the
Director is addressing in this notice only
the changes proposed in Kentucky .
Senate Bill No. 258. The remaining
issues presented by Kentucky’s
proposed amendments will be
addressed in a separate Federal Register

"notice to be published in the near future.

HL Director’s Finding

Set forth below pursuant to SMCRA
and the Federal regulations at 30 CFR

732.15 and 735.17, is the Director's
finding concerning the proposed
amendment.

By passage of Senate Bill No. 258,
Kentucky has amended its Surface
Mining Law (KRS Chapter 350) by
adding a new paragraph (c) to KRS
350.093(6). The language of paragraph (c)
relieves a permittee of bond liability for
actions of third parties beyond the
permittee’s control and influence and for

_which he is not responsible under the

permit. Third-party liability was
addressed in OSM'’s July 19, 1983,
rulemaking regarding bond and
insurance requirements (48 FR 32932~ -
32964). In response to comments on 30
CFR 800.13(d), the preamble to the
revised Federal rule stated that the
permittee is excused from bonding for
third-party actions only insofar as these
actions relate to implementation of an
approved alternative land use plan by
the third party (48 FR 32043). The
preamble discussion emphasized that
this limited exemption did not.relieve
the operator of any other obligation
including the operator's responsibility.
for the actions of the third parties.

"Accordingly and for the reasons

discussed, the Director finds that by

amending its Surface Mining Law witha

new paragraph KRS 350. 093(6)(c)
Kentucky will render its law Jess - .. .
stringent than Sections 509 and 519 of
SMCRA and less effective than the
Federal regulatlons at 30 CFR 800.13(d).
Therefore, he is disapproving this
proposed amendment to Kentucky’s
Surface Mining Law. .

V. Summary and Dlsposltlon of
Comments

Public Comments

A public comment period and
opportunity for a public hearing was
announced in the June 21, 1988, Federal

Register (53 FR 23287-23289) and closed
on July 21, 1988. On March 31, 1983, the '

public comment period was reopened to
afford the public an opportumty to once
again consider the proposals in light of
additional information submmed by .-
Kentucky (54 FR 13198-13199). No one °
requested an opportunity to present
testimony, so the scheduled hearing was
not beld. The nature and dispostion of
public comments received are
summarized below.

Public comments were received from
the Kentucky Coal Association, the
Kentucky Resources Council and the
National Coal Association. Only those
comments that are pertinent to this
rulemaking will be discussed.

1. The Kentucky Coal Association and -
the National Coal Association supported -

the amendment. The Kentucky Coal - -

Association stated that this amendment
paralleled language in the approved
Pennsylvania permanent program.

For the reasons discussed in the
Director’s finding, the amendment
cannot be approved. Although
Pennsylvania's permanent program
appears to contain similar language to
-the proposed Kentucky amendment, the -
merits of the Kentucky amendment must
‘be judged on the basis of its consistensy
with the requirements of SMCRA and
the Federal regulations. OSM is aware
of this deficiency in Pennsylvania’s
program and has notified the State
regulatory authority that a program
change may be necessary.

2. The Kentucky Resource Council

- commented that to limit the bond

* liability of a permittee with regard to

third-party actions is inconsistent with
SMCRA and the Federal regulatory
requirements and must be'disapproved.

 They urged that the provisions of this

bill not be implemented by Kentucky
until approved by OSM.

The Director agrees with the
conimeriter that the amendment is
inconsistent with SMCRA and the
Federal reuulatory requirements and has
discudsed this issue in the Director’s’
finding. The Diréctor also agrees that the
statutory amendment contained in

- Senate Bill' No. 258 should not be -
mplemented by Kentucky. OSM
recognizes orily those parts of the
Kentucky program that have been’
approved by the Secretary of the

" Interior or the Director of OSM.

Implementation by Kentucky of -
unapproved State program changes,
_could result in Federal enforcement -
acnon under 30 CFR pdrt 733.:

Agency Comments

Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(h)(11)(i), the Director
also solicited comments from various

. Federal agencies. Of the agencies
‘invited to comment on the proposed

. amendment, the Department of Energy,

the Environmental Protection Agency,

. the Fish and Wildlife Service, the U.S.
Department of Labor, the Tennessee
Valley Authority, the Federal Bureau of
Mines and the Advisory Council on
Historic Preservation responded. Only
nonsubstantlve comments together with
acknowledgments were recelved ﬁ‘om
these agencies.

V. Director’s Decision

Based ¢ on the above findmg, the
Director'is disapproving the amendment
presented in Senate Bill No. 258 as .
submitted on April 21, 1988, and
clarified on February 23, 1989. The
specific provision disapproved is KRS .
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350.093(6)(c). The Director has
determined that the amendment is less
stringent than SMCRA and less effective
than the Federal regulations.

Effect of Director’s Decision

Section 503 of SMCRA provides thata
State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. Thus, any changes
to a State program are not enforceable
until approved by OSM. The Federal
regulations at 30 CFR 732.17(g) prohibit
unilateral changes to approved
programs. In the oversight of the
Kentucky program, the Director will
recognize only the approved program,
together with any consistent
implementing policies, directives and
other materials, and will require the
enforcement by Kentucky of such
provisions.

Dated: February 6, 1990.
W. Hord Tipton,

Deputy Director, Operations and Technical
Services.

|FR Doc. 90--3288 Filed 2-9-90; 8:45 am|]
BILLING CODE 4310-05-M

30 CFR Part 917

Kentucky Regulatory Program; Third-
Party Liability

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Notice of proposed action to
preempt certain provisions of State law.

SUMMARY: OSM is announcing and
seeking public comments on a proposed
action by OSM to preempt certain
provisions of the Kentucky Surface
Mining Law (KRS chapter 350) enacted
into law by the 1988 Kentucky General
Assembly by the passage of Senate Bill
No. 258. The provisions proposed for
preemption involve the limiting of a
permittee’s responsibility for third party
actions.

This action is being taken because the
Director of the Office of Surface Mining
Reclamation and Enforcement (Director)

has determined that these provisions are’

less stringent than the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The Director's determination
is discussed in the “Director’s Finding"
section of a Notice of Disapproval of
Proposed Amendment to the Kentucky
Regulatory Program which is also
appearing in today's Federal Register.

DATES: Written comments on other
information must be received by 4 p.m.
on March 14, 1990. Comments received
after that date will not necessarily be
considered in the Director’s decision.

ADDRESSES: Written comments should
be mailed or hand delivered to Mr.
Roger Calhoun, Acting Director,
Lexington Field Office, Office of Surface
Mining Reclamation and Enforcement,
340 Legion Drive, Suite 28, Lexington,
Kentucky 40504.

Copies of the Kentucky program and
administrative record on the Kentucky
program are available for public review
at the OSM and the State regulatory
authority offices listed below Monday
through Friday. 9 a.m. to 4 p.m.
excluding holidays:

Office of Surface Mining Reclamation and
Enforcement, Lexington Field Office, 340
Legion Drive, Suite 28, Lexington, Kentucky
40504, Telephone: (606) 233-7327

Kentucky Department for Surface Mining
Reclamation and Enforcement, No. 2
Hudson Hollow Complex, Frankfort,
Kentucky 40601, Telephone: (502) 564-6940.

FOR FURTHER INFORMATION CONTACT:

Roger Calhoun, Acting Director,

Lexington Field Office, 340 Legion Drive,

Suite 28, Lexington, Kentucky 40504,

Telephone: (606) 233-7327.

SUPPLEMENTARY INFORMATION:
1. Background

By a letter dated April 21, 1988
{Administrative Record No. KY-800),
Kentucky submitted to OSM proposed
amendments to the Kentucky program to
conform to changes in Kentucky law
enacted by the 1988 General Assembly.
OSM announced receipt of the proposed
amendments on June 21, 1988 (53 FR
23287), and in the same notice,
requested public comments and
provided opportunity for a public

hearing on the adequacy of the proposed

amendments. The public comment
period ended July 21, 1988.

OSM's review of the proposed
amendments identified several
concerns, and on September 29, 1988,
OSM asked Kentucky to submit
additional supporting information
(Administrative Record No. KY-831). On
February 23, 1989, Kentucky responded
to OSM's request (Administrative
Record No. KY-859). In view of the new
information provided, OSM announced
in the March 31, 1989, Federal Register
(54 FR 13198-13199) the receipt of this
information and again solicited public
comments. The reopened comment
period ended on May 1, 1989.

By a letter dated May 12, 1989
(Administrative Record No. KY-886),
OSM notified Kentucky that KRS
350.093{6){c) as amended by Senate Bill

No. 258 is, “less effective than the
Federal laws and regulations”. Kentucky
was advised by OSM not to implement
the amended statute. By a letter dated
May 17, 1989 (Administrative Record
No. KY-891), Kentucky advised OSM
that they would not interpret this statute
contrary to its clear language, nor could
they modify the corresponding
regulations to interpret this statute
consistent with the Federal rule.
Therefore, preemption of the provisions
of Senate Bill No. 258 is necessary to
maintain consistency with SMCRA.

I1. Director’s Findings and Proposed
Action -

Pursuant to section 505 of SMCRA
and 30 CFR 730.11(a), the Director
proposes to preempt the language of the
KRS 350.093(6)(c) and to require
Kentucky to implement the Kentucky
program as approved by OSM.

The specific wording proposed for
preemption in KRS 350.093({6)(c) reads as
follows: “Actions of third parties which
are beyond the control and influence of
the permittee and for which the
permittee is not responsible under the
permit shall not be covered by the

. bond.” The Director proposes to take

this action because he has determined
that this provision is less stringent than
sections 509 and 519 of SMCRA and less -
effective than 30 CFR 800.13(d) based on
the reasons discussed in a separate
Notice of Disapproval of Proposed
Amendment to the Kentucky Regulatory
Program also appearing in today's
Federal Register.

1IL. Public Comment Procedures

In accordance with the provisions of
30 CFR 730.11{a), OSM is now soliciting
public comments on its proposal to
preempt KRS 350.093(6)(c). If no
evidence is received demonstrating why
KRS 350.93(6)(c) should not be
preempted, a final notice will be
published to effect that action and to
require Kentucky to operate and enforce
the approved program as if the
preempted provisions do not exist.

Written Comments

Written comments should be specific,
pertain only to the issues addressed in
this notice, and include explanations in
support of the commenter’s
recommendations. Comments received

after the time indicated under “DATES”

or at locations other than the Lexington
Field Office will not necessarily be
considered in the final action or
included in the Administrative Record.
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Dated: February 8, 1990.
W. Hord Tipton,
Deputy Director, Operations and Technical
Services.
[FR Doc. 803287 Filed 2-9-90; 8:45 am)

BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD7--89-65]

Drawbridge Operation Regulations;
Atlantic Intracoastal Waterway, FL

AGENCY: Coast Guard, DOT.
ACTION: Proposed rule.

SUMMARY: At the request of the Town of
Jupiter, the Coast Guard is considering
adding regulations governing the State
Road 706 (Indiantown Road) drawbridge
at Jupiter by permitting the number of
openings to be limited during certain
periods. This proposal is being made
because vehicular and vessel traffic has
increased. This action should
accommodate the needs of vehicular
traffic and should still provide for the
reasonable needs of navigation.

PATES: Comments must be received on
or before March 29, 1990.

ADDRESSES: Comments should be
mailed to Commander {oan), Seventh
Coast Guard District, 909 SE. 1st
Avenue, Miami, FL 33131-3050. The
comments and other materials
referenced in this notice will be
available for inspection and copying at
Brickell Plaza Federal Building, Room
484, 909 SE. ist Avenue, Miami, FL.
Normal office hours are between 7:30
am and 4 pm, Monday through Friday,
except holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Walt Paskowsky, {305) 536-4103.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this rulemaking by
submitting written views, comments,
data, or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge, and
give reasons for concurrence with or any
recommended change in the proposal.
The Commander, Seventh Coast
Guard District, will evaluate all
communications received and determine
a course of final action on this proposal.
The proposed regulations may be
changed in light of comments received.

Drafting Information

The drafters of this notice are Walt
Paskowsky, project officer, and LCDR
D.G. Dickman, project attorney.

Discussion of Proposed Regulations

The bridge presently opens on signal
except that from November 1 through 30
April, from 7 a.m. to 6 p.m. daily, the
draw need open only on the hour, 20
minutes after the hour, and 40 minutes
after the hour. The Town of Jupiter
originally requested a change to a 30-
minute opening schedule during
weekdays. Analysis of highway traffic
data indicates this 2-lane roadway has a
heavy traffic level of service from 11
a.m. until 6 p.m.; however, the number of
briage openings average less than 2
times per hour. In addition, the strong
currents and restricted channel
conditions adjacent to the bridge result
in unsafe holding conditions for vessels
required to wait for an opening.
Extending the opening schedule to 30
minutes is considered unduly hazardous
to navigation. This proposal, which
extends the existing rules year-round, is
intended to reduce the impact of bridge
openings by spacing them apart at
sufficient intervals to return vehicular
traffic to normal flow before the next
opening. The openings are set at
sufficient intervals to reduce their
duration and to limit the waiting time for

vessels.

Economic Assessment and Certification

These proposed regulations are
considered to be non-major under
Executive Order 12291 on Federal
Regulation and non-significant under the
Department of Transportation regulatory
policies and procedures [44 FR 11034;
February 26, 1979).

The economic impact of this proposal
is expected to be so minimal that a full
regulatory evaluation is unnecessary.
We conclude this because the rule
exempts tugs with tows. Since the .
economic impact of the proposal is
expected to be minimal, the Coast
Guard certifies that, if adopted, it will
not have a significant impact on a
substantial number of small entities.

List of Subjects in 33 CFR Part 117
Bridges.

PART 117—DRAWBRIDGE

OPERATION REGULATIONS

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend part 117
of title 33, Code of Federal Regulations,
as follows:

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1g.

2. Section 117.261(q) is revised to read
as follows:

§117.261 Atiantic Intracoastal Waterway,
St. Marys River to Key Largo.

* * * * *

{q) Indiantown Road (SR 706) bridge,
mile 1006.2 at Jupiter. The draw shall
open on signal; except that from 7 a.m.
to 6 p.m. the draw need open only on the
hour, 20 minutes after the hour, and 40
minutes after the hour.
* * * * *

Dated January 26, 1990.
Martin H. Daniel,
Rear Admiral, U.S. Coast Guard, Cominander,
Seventh Coast Guard District.
[FR Doc. 90-3180 Filed 2-8-80; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36
RIN 2800-AC90

Loan Guaranty; Credit Underwriting
Standards and Procedures for
Processing VA Guaranteed Loans;
Specially Adapted Housing

AGENCY: Department of Veterans
Affairs.

ACTION: Proposed regulations.

SUMMARY: To comply with the
provisions of the Veterans' Benefits
Improvement and Health-Care
Authorization Act of 1986, the .
Department of Veterans Affairs (VA)is .
proposing to amend its regulations {1) by
making the specially adapted housing
grant authorized by 38 U.S.C. 801{b)
available for acquiring a residence that
has already been adapted with special
features; (2) by adding to the regulations
the credit standards to be used in

-underwriting a VA guaranteed home

loan; (3) by adding to the regulations the
standards and procedures to be used by
lenders in obtaining credit information
for, and in processing, VA guaranteed
loans; and (4) by providing a lender
certification, a process for assessing
liability against a lender and an appeal
process for such assessment. The
regulations governing VA direct loans
are also being amended to require use of
the proposed credit standards
regulation.

DATES: Comments must be received on
or before March 14, 1990. Comments will
be available for public inspection until
March 26, 1990. VA proposes to make
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these regulations effective 30 days after
publication’of the final regulations.
ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding this

"proposal to the Secretary of Veterans
Affairs (271A), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,,
Washington, DC 20420. All written
comments received will be available for

" public inspection in the Veterans
Services Unit, room 132 of the above
address, between the hours of 8 a.m,
and 4:30 p.m., Monday through Friday -
(except holidays) until March 26, 1990.
FOR FURTHER INFORMATION CONTACT:
Mr. Alan Schneider, Assistant Director
for Loan Policy (264), Loan Guaranty
Service, Veterans Benefits
Administration, (202) 233-3042.

" SUPPLEMENTARY INFORMATION: The
credit standards used in underwriting
VA guaranteed home loans are currently
stated in the Veterans Benefits
Administration Circular 26-80-11, last
revised December 2, 1987. The standards
for obtammg credit reports and
processing guaranteed loans have also
been published in administrative issues.
" Prior to the enactment of Public Law

- 89~576, the Veterans' Benefits
Improvement and Health-Care

" Authorization Act of 1988, the $6,000

grant authorized under 38 U.S.C. 801(b)

was available to certain disabled

veterans for adapting the veteran’s
current residence with special features.

To be eligible for the grant veterans

must have a permanent and total

service-connected disability which is
due to blindness or includes the loss or
loss of use of both hands. These
proposed regulations implement the
provision of Public Law 99-576 which

. makes the grant available for acquiring

a residence that has already been
1adapted

As required by Public Law 99—576 the
proposed regulations contain standards

‘to be used by lenders in underwriting -
VA guaranteed loans and obtaining

" credit information. They include: (1) A .

debt-to-income ratio, (2) minimum

" residual income guidelines, (3) criteria

for evaluating the reliability and

" stability of the income of the loan
applicant, and (4) standards to be used
by lenders in obtaining credit

-information for, and in processing; VA
guaranteed loans.

There are two primary underwriting
tools that are used in determining a
veteran’s ability to meet living expenses
including the monthly mortgage )
payment. They are a debt-to-income
ratio and a calculation of a veterans’
residual income. The ratio is a result of
comparing the veteran's total

anticipated monthly obligations,
including housing expenses, to his or her
stable monthly income. Currently the
debt-to-income ratio for VA loans is 41
percent and that is the ratio proposed in
these regulations. Based on available
statistical data standards provided in
these regulations as to what is the
recommended residual income for a
veteran. ' o

In certain cases, dependmg upon the
ratio and residual income, some loans
will need specific written justification if
made automatically by lenders having
automatic underwriting authority, sny
other loans will have to be sent to VA
for prior approval of the veteran. Loans
in which the veterans ratio is less than
or meets the 41 percent ratio established
in these regulations and meets or
exceeds the applicable residual income
standard no additional written
justification will be required. Likewise,
loans in which the veteran's ratio
exceeds 41 percent but does not exceed
45 percent and the veteran’s residual
income is at least 20 percent higher than
the residual income standard, will not
need additional justification for
approval. Loans needing additional
justification, which includes a listing of
the specific compensating factors
considered, are (1) those in which the
ratio is 41 percent or less but the
residual income standard is not met, (2)
those in which the ratio is 42 to 45
percent and the residual income is met,
and (3) loans in which the ratio is 48 to
50 percent and the residual income
standard is exceeded by 20 percent or
more. Loans not falling into these
categories may be sent to the VA for
prior approval with an explanation from
the lender as to why the lender believes
the loan is approvable.

In evaluating the veteran’s ability to
handle the expenses of home ownership
the underwriter may consider only the
stable and reliable income of the
veteran. Income will be considered
stable and reliable only if it can be
réasonably concluded that it will
continue during the foreseeable future.

Lenders are responsible for
developing all credit information, e.g.,

"for obtaining credit reports and

verifications of employment and
deposit. They must obtain the credit
reports from reputable credit reporting
agencies. These regulations will require

.that all credit reports obtained by a

lender on an individual veteran’s loan
must be submitted to VA. Lenders must
certify that they have complied with
VA'’s credit information and lean
processing standards provided in these
regulations and otherwise prescribed by
the Secretary. The proposed regulations
will implement the provision of Public

Law 99-576 which authorizes the
Government to collect a penalty from
any lender who knowingly and willingly
makes a false certification. The
regulations provide a specific
certification that must be submitted with
each loan submission and the instances
in which liability for false certification
may be assesged. The penalty will be
equal to two times the amount of the
Secretary’s loss on the loan involved or
to another appropriate amount, not to
exceed $10,000, whichever is greater.

" An attempt has been made in these
proposed regulations to be as specific as
possible while maintaining the judgment
factor that must be present when
underwriting loans. It is believed that
each loan application must be
underwritten in a reasonable and
prudent manner, taking into account all
the factors present for each veteran-
applicant,

A change has also been made to
§ 36.4514(c) to require the use of the
credit standards when underwrmng a
VA direct loan. .
The original purpose of the VA

- manufactured home program was to

make housing available to low and
lower income veterans. Information to
that effect has been removed from the
regulations as the program now serves a
wider population.

Technical amendments have been

‘made to the appropriate sections of the

regulations to change the term “mobile
home” to “manufactured home.” These
changes are made so that the
terminology of the regulations will be in
conformity with the language of Public
Law 97-306, 96 Stat. 1429, enacted
October 14, 1982,

The Secretary hereby certifies that
these proposed regulations will not, if
promulgated have a significant .
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act -
(RFA), 5 U.S.C. 601-612. The credit .
underwriting standards and procedures

for obtalmng credit information and

processing VA guaranteed loans
contained in these regulations are
similar to those which are currently'in
effect. They have been pubhshed
previously in administrative issues and
released to participating lenders.
Pursuant to 5 U.S.C. 605(b), these
proposed regulations are, therefore,
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.
The Secretary has also determined
that the proposed regulations are not a
“major rule” within the meaning of -
Executive Order 12291. They will not

have an annual effect on the economy of
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$100 million or more; they will not cause
a major increase in costs or prices for -
consumer or individual industries; and
.they.will not have a significant adverse
effect on competition, employment, ‘. -
investment, productivity, innovation, or
. on the ability of United States-based

enterprises to compete with foreign- -
based enterprises in domestic or export
markets.

The Paperwork Reduction Act

Section 36.4337 of this regulation
contains information collection
requirements. Although there are five
different collections required in this
section they are being treated as a
whole because they are all a part of the
loan application and credit underwriting
process. Public reporting burden for this
collection of information is estimated to
be one hour per response with a total of
193,000 hours. This includes the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collectxon
of information.

As required by sechon 3504(h) of the
Paperwork Reduction Act, the
Department of Veterans Affairs is
submitting to the Office of Management
and Budget (OMB) a request that it
approve this information collection
requirement. Organizations and
individuals desiring to submit comments
for consideration by OMB on this
proposed information collection
requirement should address them to the
Office of Information and Regulatory
Affairs, OMB, room 3002, New: :
Executive Office Building, Washington,
DC 20503, Attention: Joseph F. Lackey.

(Catalog of Federal Domestic Assistance -
Program Numbers 64.114 and 64.119)

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped,
Housing loan programs—housing and
community development, Manufactured
homes, Veterans.

This amendment is proposed under
the authority granted the Secretary by
Sections 210(c), 1803(c)(i), 1810(b), 1832
and 1812 of title 38, United States Code,
and Public Law 99-576.

Approved: September 18, 1989.-

Edward J. Derwinski,
Secretary of Veterans Affairs.

38 CFR part 36, Loan. Guaranty, is
proposed to be amended as follows

PART 36—[AMENDED}

1. In:§ 36.4206; the sectlon headmg is
revised, paragraph (b) is redesignated as
paragraph {d), paragraph (a) is revised,

and new paravraphs {(b) and (c) are
added to read as follows:

' §36 4206 Underwriting standards,

occupancy, and non-discrimination

] requirements

(a) Except for refinancing loans ,
pursuant to 38 U.S.C. 1812(a)(1)(F), no
loan shall be guaranteed unless the
terms of repayment bear a proper .
relationship to the veteran's present and
anticipated income and expenses, and
the veteran is a satisfactory credit risk,

- as determined by use of the standards in

§ 36.4337 of this part.
(Autherity: 38 U.S.C. 1812).

(b) Use of the standards in § 36.4337
of this part for underwriting

‘manufactured home loans will be
“waived only in extraordinary

circumstances.
(Authority: 38 U.S.C. 1812)

(c) The lender responsibilities
contamed in § 36.4337 of this part and
the certification required and penalties
to be assessed under § 36.4337a of this
part against lenders making false
certifications also apply to lenders
originating VA guaranteed
manufactured home loans under the
authority of 38 U.S.C. 1812.

(Authority: 38 U.S.C. 1812)

P * * ~ *

§§ 36.4207 and 36.4208 [Amended]

2. In §§ 36.4207 and 36.4208 in the
headings and text, remove the words
“Mobile” and “mobile” wherever they
appear and add, in their place, the
words “Manufactured” and
“manufactured”, respectively.

. 3. An undesignated center heading
and § 36.4337 are added to read as
follows:

Underwriting Standards, Processing

‘Procedures, and Lender Responsibility

and Certification

§ 36.4337 Underwriting standards,
processing procedures and lender
responsibility.

{a) Except for refinancing loans
guaranteed pursuant to 38 U.S.C.
1810(a)(8), no loans shall be guaranteed
uniess the term of repayment bears a
proper relationship to the veteran's
present and anticipated income and
expenses, and the veteranis a
satisfactory credit risk, as determined
by use of the standards in. paragraph (b)
of this section:

.- {b) Methods. There are two pnmary
underwrmng tools that will be used in-.
determining the adequacy of the
veteran's-present and anticipated -

.income, They are: debt-to-income ratxo
-and residual income. Each is described

in paragraphs (c) and (d) of this section
respectively. Ordinarily, in order to
qualify for a lean, the veteran must meet
both standards. Failure to meet one
standard, however, will not

-automatically disqualify a veteran, The

following shall apply to cases where a
veteran-does not meet both standards:

{1) If the debt to income ratio exceeds .
41 percent but does not exceed 45
percent, a lender may approve the loan
without written mstxfxcahon if the
veteran's residual income exceeds the
applicable VA standard by 20 percent or

© more.

(2) If the debt-to-income ratio exceeds
41 percent but does not exceed 45
percent and the veteran's residual
income meets the VA standard but does
not exceed that standard by 20 percent
or more, the loan may be approved with
justification.

{3) If the debt-to-income ratio equals
or exceeds 46 percent but does not
exceed 50 percent and the veteran's
residua)] income exceeds the standard .
by 20 percent or more the loan may be
approved with justification.

{4) If the debt-to-income ratio is 41
percent or less, and the veteran does not
meet the residual income standard, the
loan may be approved with justification.

(5) In any case not described in
paragraphs (b){1) through (b){5) of this
section, the loan may be submitted to
the Secretary for consideration of
waiver of these standards. The lender's
decision to submit such loan for the
Secretary’s prior approval must be
justified.

(6) In any case described by
paragraphs (b){2) through {b){5) of this
section, the lender must fully justify the
decision to approve the loan or submit
the loan to the Secretary for prior
approval in writing. The lender's
statement must not be perfunctory, but
should address the specific
compensating factors justifying the
approval or submission of the loan, such
as significant liquid assets, long term
employment excellent long term credit,
little or no increase in shelter expense,
and satisfactory home ownership,
among others. The statement must be
signed by the underwriter's supervisor.
It must be stressed that the statute
requires not only consideration of a
veteran's present and anticipated
income.and expenses, but also that the
veteran be a satisfactory credit risk. -
Therefore, meeting both the debt-to-
income ratio and residual income

: standards does not mean the loan is

automatically approved. It is the
lender’s-responsibility to base the loan
approval or disapproval on all the
factors present-for any individual
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veteran. The veteran’s credit must be .

. evaluated based on criteria set forth in

paragraph (e) of this séction ag wellas a-

variety of compensating factors that

should be evaluated. :

(c) Debt-to-income ratio. A debt-to-

. income ratio that compareg the veteran's

. anticipated monthly housing expense
and total monthly oblxgatlons to his'or
her stable monthly income will be
computed to assist in the assessment of -
the potential risk of the loan. The ratio
will be determined by taking the sum of
the monthly Principal, Interest, Taxes
and Insurance (PITI) to the loan being
applied for, homeowners and other
assessments such as special
assessments, condominium fees,
homeowners association fees, etc., and
any long-term obligations divided by the
total of gross salary or earnings and
other compensation or income. The ratio
should be rounded to: the nearest two
digits; i.e., 35.6 percent would be
rounded to 36 percent. If the ratio is
greater than 41 percent, (unless it is
larger due solely to the existence of tax
free income which should be noted in -
the loan file) the steps citedin -
paragraphs (b)(1) through (b)(s) of thls
section apply.

(d) Residual income.The guidelines
pro_vxded in this paragraph for residual
income will be used to determine Co

. whether the veteran’ 8 monthly remdual

income will be adequate to meet living
expenses after estimated monthly
shelter expenses have been paid and
other monthly obligations have been
met. The guidelines for residual income
are based on data supplied in the
Consumer Expenditure Survey (CES)

published by the Department-of Labor’s

Bureau of Labor Statistics. Regional
minimum incomes have been developed
for loan amounts up to $69,999 and for
loan amounts of $70,000 and above. It is
recognized that the purchase price of the
property may affect family expenditure
levels in individual cases. This factor
may be given consideration in the final

. determination in individual loan

analyses. For example, a family
purchasing in a higher-priced

neighborhood may feel a need to incur

higher-than-average expenses to support
a lifestyle comparable to that in their
environment, whereas a substantially
lower-priced home purchase may not
compel such expenditures. It should also
be clearly understood from this

" information that no single factor is a

final determinant in any applicant’s
qualification for a VA guaranteed loan.
Once the residual income has been

*established, other important factors . :

" must be examined. One such .

" consideration is the amount being. pald
currently for rental or housing expenses. . .

If the proposed shelter expense is

materially in excess of what is currently
being paid; the case may require closer
scrutiny. In such ¢ases, consideration
should be given to the ability of the
borrower and spouse to accumulate
liquid assets; i.e., cash and bonds, and

* to the amount of debts incurred while

paying a lesser amount for shelter. For
example, if an application shows little or
no capital reserves and excessive
obligations, it may not be reasonable to
conclude that a substantial increase in -
shelter expenses can be absorbed. ’
Another factor of prime importance is
the applicant’s manner.of meeting
obhgatlons A poor credit history alone
is a basis for dlsapprovmg aloan, as is
an obv10usly inadequate income. When
one or the other is marginal, however,
the remaining aspect must be closely
examined to assure that the loan applied
for will not exceed the applicant’s
ability or capacity to repay. Therefore, it
is important to remember that the
figures provided below for regidual
income are to be used as a guide and
should be used in conjuction with the
steps outlined in paragraphs {b)(1)
through (b)(s) of this section. The
residual income guidelines are as

. follows

(1) Residual income guldelmes—(l)

Table of residual incomes by region (for -

loan: amiounts of $69, 999 and below):

TABLE OF RESIDUAL INCOMES BY REGION (FOR LoAN AMOUNTS OF $69,999 AND BeLow)

Family Size * Northeast | Midwest South West
1 $348 $340 $340 '$379
2 583 570 ' 570 © 635
3 702 687 687 765
4 791 773 . 773 861
5 821 803 803 894

* For tamifies with more than five members, add $70 for each additional member up to a family of seven.
(ii) Table of residual incomes by region (for loan amounts of $70,000 and above):
TABLE OF RESIDUAL INCOMES BY REGION (FOR LOAN AMOUNTS OF $70 000 AND ABOVE)

Famnly Size * ‘Northeast | Midwest South ' West -~ .
1 $401 $303 $393 $437
2 673 658 658 - 733
3 810 792 792 882
4 $ 913 893 893 995
5 © 946 925 925 . 1031

* For families with more than five members, add $75 for each additional member up to a family of seven,

© (iii) Geoarapluc regzons for residual
income guidelings:,
Northeast—Connecticut, Maine, .

. Massachusetts, New Hampshire, New

. Jersey, New York, Pennsylvania, Rhode

Island and Vermont

Midwest—Illinois, Indiana, lowa, Kansas,
Michigan, Minnesota, Missouri, Nebraska,
North Dakota, Ohlo. South Dakota and
Wisconsin: :

South—Alabama, Arkénsas, Delaware, -

District of Columbia, Florida, Georgia, .

Kentucl\y. Louisiana, Maryland,

- Mississippi, North Carolina, Oklahoma,
Puerto Rico,-Seuth Carolina, Tennessee,
Texas, Vlrgima and West Virginia -

West—Alas ka. Anzona, Cahfomla. Colorado, '
Hawaii, Idaho, Montana, Nevada, New -
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.Meaxico, Cregon, Utah, Washington and
Wyoming

(iv) M111tary Adjustment; For loan
applications in which either the
borrower or the spouse is an active-duty
serviceperson, the residual income
figures will be reduced by a minimum of
5 percent if there is a clear indication
that the borrower or spouse will
continue to receive the benefits resulting
from the use of facilities on a nearby
military base. (This reduction applies to
tables in paragraphs (d)(1)(i) and
(d)(1){ii) of this section.)

(2) Income. Only stable and reliable .
income of the veteran and spouse can be
.considered in determining ability to
meet-mortgage payments. Income-can be
considered stable and reliable if it can

the foreseeable future.

(i) Verification. Income of the
borrower and spouse which is derived
from employment and which is
considered in détermining the family’s
ablllty to meet the mortgage payments,
payments on debts and other
obligations, and ‘other expenses, must be
verified. If the spouse is employed and -
will be contractually obligated on the
loan, the combined income of both the
veteran and spouse is considered when
the income of the veteran alone is not
sufficient to qualify for the amount of
the loan sought. (In other than

community property States, if the spouse.

will not be contractually obligated on
the loan, Regulation B, promulgated by
.the Federal Reserve Board pursuant to
the Equal Credit Opportunity Act
prohibits any request for, or
consideration of information concerning
the spouse (including income,
employment, assets, or liabilities),
except that if the applicant is relying on
alimony, child support, or maintenance
payments from a spouse or former
spouse as a basis for repayment of the
loan, information concerning such
spouse or former spouse may be
requested and considered (see
paragraph (d)(2)(iii) of this section). In
commumty property States, information
concerning a spouse may be requested
- arnid considered in the same manner as
that for the applicant. The standards* "~
applied to income of the veteran are
also applicable to that of the spouse.
There can be no discounting of income
on account of sex, marital status, or any
other basis prohibjted by the Equal

Credit Opportumty Act. Income claimed
" by an appllcant that.is not or cannot be - -

verified cannot be given consideration
wherx anaiyzing the loan. If the veteran
or spouse has been employed by a
 present employer for less than 2 years,

2-year history.covering prior
employment, schooling or other training
must be secured. Any periods of
unemployment must be explained.

- Employment verifications must be no

more than 90 days old to be considered
valid. For loans closed automatically,

-this requirement will be considered

satisfied if the date of the employment

* verification is within 90 days of the date

of the veteran's application to the
lender.

(ii) Income reliability. Income
received by the borrower and spouse is
to be used only if it can be concluded
that the income will continue during the
foreseeable future and thus should be
properly considered in determining
ability to meet the mortgage payments.
There can be no discounting of income

.be concluded that it will continue durmg : -solely because it is derived from an

annuity, pension or other retirement
benefit, or from part-time employment.
However, unless income from overtime
work and part-time or second jobs can
be accorded a reasonable likelihood that

_ it is continuous and will continue in the

foreseeable future, such income should
not be used. The hours of duty and other
work conditions of the applicant’s
primary job, and the period of time in
which the applicant was employed
under such arrangement must be such as
to permit a clear conclusion as to a good
probability that overtime or part-time or
secondary employment can and will
continue. Income from overtime work
and part-time jobs not eligible for
inclusion as primary income, may, if
properly verified, be used to offset the
payments due on debts and obligations
of a relatively short term. Such income
must be described in the loan file. The
amount of any pension or compensation
and other income such as dividends

- from stocks, interest from bonds,

savings accounts, or other deposits,
rents, royalties, etc., will be used as
primary income if it is reasonable to
conclude that such income will continue
in the foreseeable future. Otherwise, it
may be used only to offset short-term.
debts, as above. Certain military
allowances, as to which likely duration

‘cannot be determined, will also be used-
only to offset short-term obligations.

Such allowances are: Pro-pay, flight or

" hazard pay, and overseas or combat

pay, all of which are-subject to periodic

" review and/or testing of the recipient to} _

ascertain whether eligibility for such -
pay will continue. Only if it can be

. shown that such pay has continued for a
A_prolonged ‘period and can be expected to

continue because of the nature of the -
recipient’s ‘assigned duties, will such
income be considered as primary

- income. For instance, flight pay verified
- *'‘for a'pilot can be regarded as probably

continuous and thus should be added to
the base pay. Income derived from -
service in the reserves or National
Guard may be used if the applicant has

" served in such capacity for a period of

time sufficient to evidence good
probability that such income will
continue. The total period of active and
reserve service may be helpful in this
regard. Otherwise, such income may be
used to offset short-term debts. There
are a number of additional income
sources whose contingent nature .
precludes their being considered as.

" available for repayment of a long-term

mortgage obligation. Temporary income
items such as VA educational
allowances and unemployment

- compensation do not represent stable

and reliable income and will not be
taken into consideration in determining
the ability of the veteran to meet the
income requirement of the governing
law. As required by the Equal -
Opportunity Act Amendments of 1976,
Pub. L. 94-239, income from public
assistance programs is used to qualify a
loan if it'can be determined that the
income will probably contirniue for a -
substantial fraction of the term of the
loan; i.e., one-third or more. For
instance, aid to dependent children
being received for a 5-year old child that
will continue until the child achieves
majority would be used to qualify fora
30-year loan.

(iii) Alimony, child support,
maintenance payments. If an applicant
chooses to reveal income from alimony,
child support, or maintenance payments
(after first having been informed that
any such disclosure is voluntary
pursuant to the Federal Reserve Board's
Regulation B), such payments are
considered as income to the extent that
the payments are likely tobe
consistently made. Factors to be
considered in determining the likelihood
of consistent payments include, but are
not limited to: Whether the payments
are received pursuant to a written
agreement or court decree; the length of-
time the payments have been received;
the regularity of receipt; the availability -
of procedures to compel payment; and
the creditworthiness of the payor,
including the credit history of the payor
when available under the Fair Credit *
Reporting Act or other applicable laws.
However, the Fair Credit Reporting Act
{(15U.S.C. 1681b) limits the permissible
purposes for which credit reports may
be ordered, in the absénse of written -

- instructions of the consumer to whom -

the report relates, to business
transactions involving the subjéct of the '
credit report of extensions of credit to
the subject of:the credit reéport.
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(iv) Military quarters allowance. With
respect to off-base housing {quarters})
allowances for service personnel on
active duty, it is the policy of the
Department of Defense (DoD) to utilize
available on-base housing when
possible. In order for a quarters
allowance to be considered as
continuing income, it is necessary that
the applicant furnish written
authorization from his or her
commanding officer for off-base
housing. This authorization should
verify that quarters will not be made
available and that the individaal should
make permanent arrangements for
nonmilitary housing. DD Form 1747,
Status of Housing Availability, is ved by
the Family Housing Office to advise
personnel regarding family housing.
Unless conditions of item e or f of DD
Form 1747 apply, the applicant's
quarters allowance cannot be
considered. Of course, if the applicant’s
income less quarters allowance is
sufficient, there is no need for assurance
that the applicant has permission to
occupy nonmilitary housing provided
that a determination can be made that
the occupancy requirements of the law
will be met. Also, authorization to
obtain off-base housing will not be
required when certain duty assignments
would clearly qualify service personnel
with families for quarters allowance. For
instance, off-base housing
authorizations need not be obtained for
service personnel stationed overseas
who are not accompanied by their
families, recruiters on detached duty, or"
military personnel stationed in areas
where no on-base housing exists. In any
case in which no off-base housing
authorization is obtained, an
explanation of the circumstances
justifying its amission must be included
with the loan application except when it
has been established by the VA facility
of jurisdiction that the waiting lists for
off-base housing are 8o long that it is .
improbable that individuals desiring to
pruchase off-base housing would be
precluded from doing so in the
foreseeable future. If stations make such
a determination, a release shall be
issued to inform lenders.

(v) Commissions. When all or a major
portion of the veteran's income is
derived from commissions, it will be
necessary to establish the stability of
such income if it is to be considered in
the loan analysis for the repayment of
the mortgage debt and/or short-term
obligations. In order to assess.the value
of such income, lenders should obtain
written verification of the actual. amount
of comunissions paid to date, the basis
for the payment of such commissions,

and when commissions are paid; i.e.,
monthly, quarterly, semiannually, or
annually. The length of the veteran's
employment in this type of occupation is
also an important factor in the
assessment of the stability of the
income. If the veteran has been

- employed for a relatively short time, the

income should not normally be
considered stable unless the product or
service was the same or closely related
to the product or service sold in an
immediate prior position.

(vi) Self-employment. When a self-
employed applicant has been in the
business a relatively short period of
time (i.e., less than 2 years), sufficient
information must be obtained to
ascertain that the applicant has the
training, experience and other

qualifications necessary to be successful

in the enterprise. For any self-employed
person, verification of the amount of
income is accomplished by obtaining a
profit and loss statement for the prior
fiscal year (12-month accounting cycle),
plus the period year to date since end of
the last fiscal year (or for whatever
shorter period records may be
available), and a current balance sheet
showing all assets and liabilities. The

" profit and loss statement and balance

sheet will be prepared by an accountant
based on the financial records. In some
cases the nature of the business or the
content of the financial statement may
necessitate an independent audit
certified as accurate by the accountant.
Depending on the situation, this data
may be on the veteran and/or the
business. When it is otherwise not
possible to determine a self-employed .
applicant's qualification from an income
standpoint, the applicant may wish to
voluntarily offer to submit copies of
complete income tax returns, including
all schedules for the past 2 years, or for
whatever additional period is deemed
necessary to properly demonstrate a
satisfactory earning record.

Depreciation claimed as a deduction on

the tax return or financial record of the
business may be added in as net
income. If the business is a corporation
or partnership, a list of all stock-holders.
or partners showing the interest each
holds in the business will be required.
Some cases may justify a written credit
report on the business as well as the
applicant. When the business is of an
unusual type and it is difficult to
determine the probability of its
continued operation, explanations as to
the function and purpose of the business
may be needed from; the applicant and/
or any other qualified-party with the .
acknowledged expertise to express a
valid opinion.. - .

(vii) Recently discharged veterans.
Loan applications received from
recently discharged veterans who have
little or no employment experience other
than their military occupation and from
veterans seeking VA guaranteed loans
who have retired after 20 years of active
military duty require special attention.
The retirement income of the latter
veterans in many cases may not be
sufficient to meet the statutory income
requirements for the loan amount
sought. Many have obtained full-time
employment and have been employed in
their new jobs for a very short time.

(A) It is essential in determining
whether veterans in these categories
qualify from the income standpoint for
the amount of the loan sought, that the
facts in respect to their present
employment and retirement income be
fully developed, and that each case be
considered on its individual merits.

(B) In most cases the veteran’s current
income or current income plus his or her
retirement income is sufficient. The
problem lies in determining whether it
can be properly concluded that such
income level will continue for the
foreseeable future. If the veteran's
employment status is that of a trainee or
apprentice, this will, of course, be a
factor. In cases of the self-employed, the
question to be resolved is whether there
are reasonable prospects that the
business enterprise will be successful
and produce the required income.
Unless a favorable conclusion can be
made, the income from such source
should not be considered in the loan
analysis.

(C) If a recently discharged vetéran
has no prior employment history and the
veteran's verification of employment
shows he or she has not been on the job
a sufficient time in which to become
established, consideration should be
given to the duties the veteran
performed in the military service. When
it can be determined that the duties a
veteran performed in the service are
similar or are in direct relation to the
duties of the applicant’s present
position, such duties may be construed
as adding weight to his or her present
employment experience and the income
from the veteran's present employment
thus may be considered available for
qualifying the loan, notwithstanding the
fact that the applicant has been on the
present job only a short time. This same
principle may be applied to veterans
recently retired from the service. In
addition, when the veteran’s income
from retirement, in relation to the total
of the estimated shelter expense; long-
term debts and amount available for
family support, is such that only minimal
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income from employment is necessary to-

qualify from the income standpoint, it
would be proper to resolve the doubt in
favor of the veteran. It would be . . .

- erroneous, however, to give

consideration to a veteran’s income -
from employment for a short duration in.
a job requiring skills for which the
applicant has had no-trainingor. . .

‘experience.

(D) To illustrate the foregoing; it :
would be proper to use short-term- .

‘émployment income in quallfymg a.
veteran who had expenence asan‘.

" airplane mechanic in the military.
* service and the individual's employment
" after dlscharge or retirement from the

service is in the same or allied fields; -
* e.g., auto mechanic or machinist. This.

" presumes, however, that the verification
~ of employment included a statement -
" that the veteran was performing the

" ‘duties of the job satisfactorily, the . ..

" possibility of continued employment

*"""was favorable and that the loan . .i. :
" application ig eligible in all other = -
... applied to reduce estimated gross rental
- income by proper allowances for.. -
- operating expenses and.vacancy losses.
Proposed rental of the veteran's existing

respects An example of nonquallfymg
experience is that of a veteran who as
an Air Force pllot and has been -

| employed in insurance saleson - ; .

_such income should not be considered in .
* landlord, it is unlikely.that the income

. ' commission for a short time. Most cases,
" of course, fall somewhere between those -
"extremes. It is for this reason that the
" facts of each case must be fully -

developed prior to closing the loan -

Aautomaucally or submitting the case to

VA for prior approval.
(viii) Emp[oyment of short duration.

" The provisions of paragraph (d)(2)(vii) of
this section are similarly appllcable to

applicants whose employment is of
short duration. Such cases will entail

" careful consideration of the employer’s
. confirmation of employment, probability

of permanency, past employment record
the applicant’s quallflcatxons for the
position, and previous training,
mcludmg that received in the military

" .service. In the event that such -
‘considerations do not enable a

determination that the income from.the '
veteran’s current position has a
reasonable likelihood of continuance,

the analysis. Apphcatlons received from
persons employed in the building trades,
or in other occupations affected by
climatic conditions, should be supported
by documentation evidencing the
appllcant s total earnings to date and
covering a period of not less than 1'year.

~. . If the applicant works out of a union,
- evidence of the previous year's earnings
. should be obtained together with a
. verification of employment from the
* current employer.

(ix) Rental income. When the loan’

o pertains to a structure with' more than &

- documentation of any prior experlence

. property may be used to offsét the. -

one-family dwelling unit, the:
prospective rental income will not be
considered unless the veterancan . -
demonstrate a reasonable likelihood of
success as a landlord, and sufficient

.cash reserves are verified to enable the

veteran to make the mortgage loan

- payments (principal, interest, taxes, and -

insurance) without assistance from the -
rental income for a period of at least 6
‘months. The determination of the . = . .

. ~ veteran's likelihood of success as a

landlord will be based on -

in managing rental units, or other
background involving both property
maintenance and rental or other -
collection activities. The amount of

~.+ rental income-to be used in the loan -

analysis will be based on the prior -
rental history of the units as verified by
the seller's financial records (e.g., prior

; _years" tax returns) for existing structures -
-or, for- proposed construction, the . ,
appraiser's opinion of the property's fair

monthly rental. Adjustments will be .-

mortgage payment on that property,
., ‘provided there is no indication that the

- property will be difficult to rent; If
*available, a copy of the rental
agreement should be obtained. It is the :

responsibility of the loan underwriter to.
be aware of the condition of the local -
rental market. For instance, in areas
where the rental market is very strong’
the absence of a lease should not
automatically prohibit the offset of the
mortgage by the proposed rental income.
If income from rental property will be
used to qualify for the new loan, then

" the documentation required of a self-
employed applicant should be obtained

together with evidence of cash reserves

equaling 3 months PITI on the rental -
property. As for any self-employed
earnings (see paragraph (d){2)(vi) of this
section) depreciation claimed may be"

added back in as income. In the case of

a veteran who has no experlence asa

from a rental property may be used to
qualify for the new loan.

(x) Taxes and other deductions.
Deductions to be applied for Federal
income taxes and Social Security may
be obtained from the Employer's Tax
Guide (Circular E) issued by the Internal
Revenue Service (IRS). (For veterans

_ receiving a mortgage credit cetificate

(MCC), see paragraph (d)(2)(xi) of this

_section.) Any State or local taxes should
‘be estimated or obtained from charts
" sirailar to those provided by IRS which

may be available in those States with

. withholding taxes: A determination of .

the amount paid or withheld for

. retirement purposes.should be made and

used when calculating deductions from .
gross income. In determining whether a

‘veteran-applicant meets the income

criteria for aloan, some consideration
may be given to the potential tax .
benefits the veteran will realize if the

.. loanis approved. This can be done by

using the instructions and worksheet
portion of IRS Form W-4, Employee’s

. Withholding Allowance Certificate, to -
- compute the total number of permissible -

withholding allowances. That number

- can then be used when referring to IRS

Circular E and any appropriate similar
State withholding charts to arrive at the
amount of Federal and State income tax -
to be deducted from gross.income.

(xi) Mortgage credit certificates. (A)
The Internal Revenue Code, as amended
by the Tax Reform Act of 1984, allows
States and other political subdivisions
to trade in all-or part of their authority
to issue' mortgage revenue bonds for -
authority to issue MCCs. Veterans who
are recipients of MCCs may realizé a =
significant reduction in' their income tax -

* - liability by receiving a Federal tax credit

for'a percentage of their mortgage -
interest payment on debt incurred on or :

" after January 1, 1985, -

(B) Lenders must provide a copy of the .
MCC to VA with the home loan -

: application. The MCC will'specify the

rate of credit allowed and the amount of
certified indebtedness; i.e., the '
indebtedness incurred by the veteran to
acquire a principal residence or as a

" qualified home improvement or - -

rehabilitation loan.

(C) For credit underwriting purposes,
the amount of tax credit allowed to a -
veteran under an MCC will be treated as
a reduction in the monthly Federal
income tax. For example, a veteran
having a $600 monthly interest payment
and an MCC provxdmg a 30-percent tax

. credit would receive a $180 (30 percent

X $600) tax credit each month.
However, because the annual tax credit,

_ which amounts to $2,160 (12 X $180),

exceeds $2,000 and is based on a 30-

. percent credit rate, the maximum tax
“credit the veteran can receive is limited -

to $2,000 per year (Public Law 98-369) or
$167 per month ($2,000—12). As a
consequence of the tax credit, the
interest on which a deduction can be
taken will be reduced by the amount of
the tax credit to $433 ($600—$167). This
reduction should also be reflected when
calculating Federal income tax. .

(D) For underwriting purposes, the
amount of the tax credit is limited to the .
amount of the veteran's maximum tax
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liability. If, in the above sample, the
veteran's tax liability for the year were
only $1,500, the monthly tax credit
would be limited to $125 ($1,500x12).

(e) Credit. The conclusion reached as
to whether or not the borrower and
spouse are satisfactory credit risks must
also be based on a careful analysis of
the available credit data. Regulation B
(Equal Credit Opportunity Act) requires
that the lenders include, in evaluating
creditworthiness on a veteran’s request,
the credit history, when available, of
any account reported in the name of the
veteran’s spouse or former spouse which
the veteran can demonstrate reflects
accurately the veteran's willingness or
ability to repay.

(1) Adverse data. If the analysis
develops any derogatory credit
information and, despite such facts, it is
determined that the borrower and
spouse are satisfactory credit risks, the
basis for the decision must be explained.
If a borrower and spouse have debts
outstanding which have not been paid
timely, or which they have refused to
pay, the fact that the outstanding debts .
are paid after the acceptability of the
credit is questioned or in anticipation of
applying for new credit does not, of
course, alter the fact that the record for
paying debts has been unsatisfactory.
With respect to unpaid debts, lenders
may take into consideration a veteran's
claim of bona fide or legal defenses.
This is not applicable when the debt has
been reduced to judgment.

(2) Prior VA loans. When the
veteran's certificate of eligibility, or loan
application, or other information
available to the lender indicates use of
VA guaranteed loan entitlement in
connection with a prior loan, the lender
to which the veteran is currently
applying for an additional loanis on
notice that VA loan experience with the
applicant is an element to be
considered. Such experience, especially
if it is recent, may be so unfavorable
that further credit is not warranted.
Since credit experience with veterans'
guaranteed or insured loans may not be
reported by lenders to credit agencies,
credit reports obtained in connection
with the evaluation of a subsequent loan
may be deficient to that extent.
Therefore, lenders processing loans on
an automatic basis should develop
evidence through the originator or
holder of the previous loan(s) on the
status and experience of such loan(s). If
information cannot be obtained, lenders
may contact the VA regional office
through which the loan(s} was obtained.
Failure to do so will subject the lender
to the risk of a possible determination
by the VA that when all the facts and

circumstances that were readily
available are considered, the conclusion
of the lender relative to compliance with
38 U.S.C. 1810{b)(3) ought not be
recognized as reasonable and proper
and that the loan should be considered
ineligible for guaranty.

(3) Bankruptcy. When the credit
information shows that the borrower or
spouse has been discharged in '
bankruptcy under the “straight”
liquidation and discharge provisions of
the bankruptcy law, this would not in
itself disqualify the loan. However, in
such cases it is necessary to develop
complete information as to the facts and
circumstances concerning the
bankruptcy. Generally speaking, when
the borrower or spouse, as the case may
be, has been regularly employed (not
self-employed) and has been discharged
in bankruptcy within the last 2 or 3
years, it probably would not be possible.
to determine that the borrower or
spouse is a satisfactory credit risk
unless both of the following
requirements are satisfied:

{i) The borrower or spouse has
obtained consumer items on credit
subsequent to the bankruptcy and has
met the payments on these obligations
in a satisfactory manner over a
continued period, and

(ii) The bankruptcy was caused by
circumstances beyond control of the
borrower or spouse, e.g., unemployment,
prolonged strikes, medical bills not
covered by insurance. The
circumstances alleged must be verified.
If a borrower or spouse is self-employed,
has been adjudicated bankrupt, and
subsequently obtains a permanent
position, a finding as to satisfactory
credit risk may be made provided there
is no derogatory credit information prior
to self-employment, there is no evidence
of derogatory credit information
subsequent to the bankruptcy, and the
failure of the business was not due to
misconduct. A bankruptcy discharged
more than 5 years ago may be
disregarded. A bankruptcy discarged
between 3 and 5 years ago may be given
some consideration, depending upon the
circumstances of the bankruptcy, and
submission of evidence that the veteran
has been paying his or her obligations in
a timely manner. _

(4) Petition under Chapter 13 of

_Bankruptcy Law. A wage earner’s

petition under chapter 13 of the
Bankruptcy Law filed by borrower or
spouse is indicative of an effort to pay
their creditors. Some plans may provide
for full payment of debts while others
arrange for payment of scaled down
debts. Regular payments are made to a
court-appointed trustee over a 2- to 3-

year period (or up to 5 years in some
cases). When the borrowers have made
all payments in a satisfactory maaner,
they may be considered as having
reestablished satisfactory credit. When
they apply for a home loan before:
completion of the payout period,
favorable consideration may
nevertheless be given if at least three-
fourths of the payments have been made
satisfactorily and the Trustee and
Bankruptcy Judge (Referee) approve of
the new credit.

(5) Absence of credit history. The fact
that recently discharged veterans may
have had no opportunity to develop a
credit history will not preclude a

- determination of satisfactory credit.

Similarly, other loan applicants may not
have established credit histories as a
result of a preference for purchasing
consumer items with cash rather than
credit. There are also cases in which
individuals may be genuinely wary of
acquiring new obligations following
bankruptcy, consumer credit counseling
(debt proration), or other disruptive
credit occurrence. The absence of the:
credit history in these cases will not
generally be viewed as an adverse
factor in credit underwriting, However,
before a favorable decision is made for
cases involving bankruptcies or other
derogatory credit factors, efforts should
be made to develop evidence of timely
payment of non-installment debts such
as rent and utilities. It is anticipated that
this special consideration in the absence
of a credit history following bankruptcy
would be the rare case and generally
confined to bankruptcies which
occurred over 3 years ago.

(6) Long-term v. Short-term debts. All
known debts and obligations including
any alimony and/or child support
payments of the borrower and spouse
must be documented. Significant
liabilities, to be deducted from the tatal
income in determining ability to meet
the mortgage payments are accounts
that, generally, are of a relatively long-
term; i.e., 6 months or over. Other
accounts for terms of less than 6 months
must, of course, be considered in
determining ability to meet family
expenses. Certainly any account with
less than 8 months’ duration which
requires payments so large as to cause a
severe impact on the family’s resources
for any period of time must be
considered in the loan analysis. For
example, monthly payments of $100 on
an auto loan with a remaining balance
of $500 would be included in these
obligations to be deducted from the total
income regardless of the fact that the
account can be expected to pay outin 5
months. 1t is clear that the applicant
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will, in this case, continue to carry the
burden of those $100:paymerits for the
first, most critical, months of the home
loan.'Similarly,” whenthe credit
information shows open-accounts df
several years' duration which are
clearly of:a revalving or-open-entl‘type,
the‘regular montlily paymertt:for such
accounts-should'be‘considered-asa
‘long-term-gbligdtion‘to-be deducted from
income.

(7' Reguirementsfor verificdtion.’If
‘the-creditiinvestigdtion revedls tebts.or
obligations of a'mdterid].nature which
were not divulged'by'the applicarit,
lenders must-be certdin‘to obtdin
clarification astto the:status of such
debts from the borrower. ‘A proper
analysis is obviously not possible unless
there is total correlation’between the
.obligations claimed by the borrower and
those revealed by a:credit report.or
deposit verification. Conversely,
significant debts and obligations
reported by the borrower.must be rated.
If the credit report fails to provide
necessary.information:on such accounts,
lenders will be expected to.obtain‘their
own varifications 'of those debts directly
from the creditors. Gredit reports and
verifications'must-be'no more:than 90
days old:te be:consitered valid.For
loans closed automatically, this
requirement will be-considered satisfied
if the date of the credit report or
verification‘is-within 90-days-of the date
of the veteran’'s application toithe
lender. Of major significance are the
applicant's rental.history and
outstanding or:recently.refired )
mortgages, if any, and lenders should be
sure ratings on‘such.accourts.are
obtained. A determination is'necessary
as to whether alimony and/or child
support-payments are required.
Verification of the amount-of such
obligations should be gbtained, although
documentation congerriing an
applicant’s divorce.should not be
obtained automatically unless it is
necessary to verify the.amount of any
alimony ar child support liability
indicated by the applicant. If in the
routine course of processing the loan
application, however, direct evidence is
received:(e.g., from the credit report)
that an obligation to pay alimony or
child support exists (as-opposed to mere
evidence that.the veteran'was
previously divorced), the disorepancy
between the.loan applicafion and credit
report can and should be fully resolved
in the same manner as any other such
discrepancy would.be:handled.

(8) Job-related expense. Known,job-
related expense should be.documented.
This will include-costs for any
dependent care, union dues, group

hospitalization insurance, significant
commuting costs, étc. When a.family's
circumstances are'such that.dependent
care arrangements would probably be
necessary, it'is important:to détermine
the costof such services in orderito

arrive at an.accurate'total of deductions.

'(9) Credit-reports. Credit reports
obtdined hy'lenders.on VA guaranteed
loan-gpplications must.be:in :
:sonformance-with the Residential
Mottgage:Credit Report Standards
formuldted jointly ‘byithe Departmerit. of
Veterans:Affdirs, Federal Ndfiondl
Mortgage Associdtion, Federdl Home
Loan Mottgage‘Corporition, Federal
Housing.Administration, Farmers:Home
Administration, creditrepositories,
repository affiliated consumerTeporting
agencies and independent consumer
reporting agencies. The Resideritial
Mortgage:Credit Report is a-détailed
account.of:the credit, employmerit,.and
residence History-as well as:public
records:informationconcerningan
individual..Fromtime to time the
Secretary.as well as the.entities listed
above williprovide the.names of the
national organizations.thet.provide
credit reports meefing the requiremerits
ofithe Resdidenfial Mortgage Credit
Report Standards. The names ofisuch
organizations are available throughithe
VA.and other participating enfities. All
credit reports.obtained by the lender
mustbe submittedto VA.

{f) Borrawer’s:personal and financial
status. Thenumber and-agesof
‘dependeritsthaveran important'bearing
on whether income after deduction-of
fixed charges‘is sufficient.to support'the
famiily. Type and-durafion of
employment of both:the'borrower-and
spouse are importarit as-an-indication of
stability of their employmerit. The
amourit of liquitl assets.owned by the
borrower or spouse,‘or both,is'an
important factor in determining that
they have sufficiert funds‘to-close‘the
loan, as well-as’being-significarit.in
andlyzing‘the-overall-qualifications for
the Toan.:(K'is imperative thdt adequste

- cash-asséts from'the veteran's owrl

resources are verified‘to allow the
payment of any differenice between the
sales price‘of the property-and-theloan
amount, in addition to‘that necessary to
cover-closing costs, if 'the:sales price
exceeds‘thereasonable value
established by VA (38 CFR
36.4336fa)(3)). Verifications musdtbe no
more‘than’g0 days.old to’be considered
valifl. For'loans-¢losed on the automatic
basis, this requiremenit will be
considered satisfied if the ddte f the
deposit verification’is within'90 days.of
the date-af the véteran's application'to
the lender. Current morithlyrentdl or

other housing expense is:an important
consideration when compared-to that to
be undertaken:in.connection .with the
.contemplated.housing.purchase.

:(g) Estimated monthly sheltar
expenses. It-is-important that.monthly
expenses such:as taxes, insurance,
assessments and maintenance:and
utilitiestbe estimated accurately based
on property location and:type of house;
e.g., old.or:new, largeior small, rather
than usingor:gpplying a ‘‘rule-of thumb"”
+4o.all properties:alike. Maintenance and

- utility amounts:for various typesmnf

propetty should be realistically
-estimated..Local xtility companies
should be-consulted forcurrent rates.
The age and type of constructionafa
house may well affect these expenses. In
the case of .condominiums or-houses.in a
planned-unit-development;{RIID),'the
monthly amount of‘the maintenance
assessment'payable ‘to a'homeowners
association should be:added. Ifithe
-amount.curreritly assessed is’less than
the maximum:provided:in thecovenants
or master:deed,.and:it:appears likely
thatithe:amount will befinsufficient for
operation of the condominium«ar PUD,
the amount used will:be'the:maximum
theweteran:could be charged. I it'is
expected that real:estateitaxes will be
raised, .or ifrany.specid]l assessments are
;expected,'the‘increased or-additional
amounts should be used. In'specidl Tlood
hazartl:areas, indlude the:preniium for
any required‘floodiinsurance.

(H)Lender responsibility.s(1) Lenders
are:fully.responsible for devéloping dll
credit information; i.e., for'dbtdining
verifications of employmerit-and
deposit, credit reports, andTorthe
accuracy df-the informdtion<contained-in
the loan applicetion. .

/(2) Verifications of-employmerit and
deposits, and requests‘for-creditreports
and/or credit information must be
initiated and recéived by the lender.

(3} In cases where.the redl estdte
'broker/agerit, or-any other-party
requests-any of this‘information, the
report{s) must be returned directly‘toithe
lender. This'fact must be disclosed by
appropriately completing‘the required
home loan certification on'the'home
loan applicafion or report and.the
parties must be.identified.as-agents of
the lender.

(4)' Where the’lender relies an other
parties‘to secure any of the credit or
employment information or otherwise
accepts such’information obtdined’by
any other party such patties.shallbe
construed for purposes ol .the
subniission of.the loan documents.to VA
to be authorized agerits of the lender,
regardless of the actualrelationship
between such parties and the lender,
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even if disclosure is not provided to VA
- under paragraph (g)(3) of this section.
~ Any negligent or willful -
" misrepresentation by such parties shall
- be imputed to the lender as if the lender
" had processed those documents and the
lender shall remain responsible for the
. quality and accuracy of the information -
provided to VA.
* (5) All credit reports secured by the
- lénder or other parties as identified in
" paragraphs (g)(3) and (g)(4) of this

" section sha]l be provided to VA. If

- updated credit reports reflect materially
- different information than that in ‘other
" reports such discrepancies muist be ‘
_explained by the lender and the ultimate
decision as to the effects of the

* " discrepancy upon the loan application -

: fully addressed by the underwriter. -
- (6) Lenders originating loans are
" responsible for determining and
certifying to VA on the appropriate
* application or closing form that the loan
meets all statutory and regulatory .
requirements. Lenders will affirmatively
certify that loans were made in full
compliance with the law and loan
guatanty regulations as- prescribed in
* these regulations. : :
(i) Defmmons (1) The definitions
- contained in part.42 of this chapter are.’
" applicable to this section. )
_(2) Another Appropriate Amount. In
.+ determining the appropriate-amount of a
* lender’s civil penalty in cases where the
- Secretary has not sustained a loss or

« - where two tinies the amount of the

Secretary’'s loss on the loan involved
does not exceed $10,000, the Secretary
* shall consider:

.. (i) The materiality and 1mportance of
- the false certification'to-the
“"determination to issue the gharanty, or
{0 approve the assumption; '

{ii} The frequency and past pattern of

. such false certifications by the !ender,
7 and,

1)) Any exculpatory or mmgaimg
' cnrcumstances
*(3) Complaint mcludes the assessment.

_+ of liability seérved pursuant to this

) sectlon
7 (4) Defendant means a lendér named -
* in-the complaint, -
(o) Lender includes the holder
approving loaii as:,umptlons pursuant to

38 U.S.C. 1814.

(j) Procedures for certlﬁ:. ation. (1) As

- a condition to VA issuance of aloan -
i guaranty on all loans closed or after the
. effective date of these regulations, and
as a prerequisite to an effective loan .
-assumption on all loans assumed"
pursuant to 38 U.S.C. 1814 on or after the
_effective date of these regulations, the -
followmg ‘certification shall accompany
“each loan closing or assumptlon
pacl\age :

The undersigned lender certifies that the
{loan) (assumption) application, all -
verifications of employment, deposit, and
other income and credit verification
documents have been processed in
compliance with 38 CFR part 36; that all
credit reports obtained or generated in
connection with the processing of this
borrower’s (loan) (assumption) application
have been provided to VA; that, to the best of
the undersigned lender's knowledge and

" ‘belief the (loan) (assumption) meets the

underwriting standards recited in Chapter 37
of Title 38 United States Code and 38 CFR -
part 36, and that all information provided in.
support of this (loan) {(assumption) is true,
complete and accurate to the best of the
.undersigned lender's knowledge and belief.

(2) The certification shall be executed
by an officer of the lender authorized to

" execute documents and act on behalf of

the lender.

(3). Any lender who knowmgly and’
willfully makes a false certification
required pursuant to § 36:4337a{b}(1)
shall be liable to the United States -

- Government for a civil penalty equal to
two times the amount of the Secretary's
loss on the loan involved or to another
appropriate amount, not to exceed
$10,000, whichever is greater.

(k) Assessment of liability. (1} Upon

". an-asgessment confitmied by the Chief -

Benefits Director, in consultation with
- the investigating Official, that a
" certification, as required in this section,
is false, & report of findings of the Chief
Benefits Director shall be submitied to
the Reviewing Official setting forth:

(i) The evidence that supports the

liability;

(ii) A description of the claims or
statements upon which the allegations
of liability are based; -

(iii) The amount of the VA demdnd to
be made; and,.

‘(iv) Any exculpatory or mmgatmg
circumstances that may relate to the
_certification. ’

(2 The Réviewing Official shall
review all of the information provided
and,will either inform the Chief Benefits
Director and. the Investigating Official -
that there i3 not adquate evidence, that
the lender ig liable, or serve a complamt
. on the lender stating:

(i) The allegations of a false
rcrufxcatlon and of liability;

(if) The amount being assessed by the
- Secretary and the basxs for the amount
asséssed. ’ '

(iii) Instructions oni how to satlsfy the
assessment and how to file an answer to
request a hearing, including a specific .
statement of the lender’s right to request
" a hearing by filing an answer and to be
represented by counsel and

{iv) That failure to file an answer

+ within 30 days of the complaint will

result in the imposition of the _ .
agsessment without right to appeal the
assessment to the Secretary. .
(1) Hearing procedures. A. lénder
hearing on an .assessment establlshed
pursuant to this section shall be

. governed by the procedures recited at

§§ 42.8 through 42.47 of this chapter. .
(m) Additional remedies. Any -

_assessment under this section may be in
+ addition to other remedies available to
. VA, such as debarment and suspension

pursuant to 38 U.S.C. 1804 and Part 44 of
this chapter or loss of automatic
processing authomty pursuant to 38
U.S.C.'1802, or other actions by the -
Government under any other law
including but not limited to title i8,
U.S.C. and 31 U.S.C. 3732.

{Authority: 38 U.S.C. 1810)

‘4. In § 36.4402, the introductory text of
paragraph (b) is revised to read as
follows; =

§ 36. 4402 Eliglblllty

» *

(b} Ellglblllty, adaptatlons grants No

‘beneficiary shall be eligible for
- assistance under section 801(b) of

chapter 21, for the cost of reasonably
necessary adaptations to an existing-

- structure or for the inclusion of such

adaptations in proposed ¢onstruction or

- for the purchase of a structure already

including such adaptations unless it is

- determined pursuant to' § § 36.4401
through 36,4410 of this part that: -
EE N 7 I T 3 » R

allegations of a false certification and of _

5. In § 36.4404, paragraph (b)(1)is
revised to'read ag follows:. ..

§ 35.4404 Cdmbbiation of cost.

o ' BRI ) * * "

(b) ¥ oeow . B
(1) The actual cest, or in the case of &
veterap acquiring a residence already

" adapted with- special features, the fair -
. market value-of the adaptations, -
Jincluding installation costs; determined
- .to be reasonably necessary. or

g L2 * *

‘6. In § 364514, paragraph (c) and
paragraphs (2)(1) through (g)(3) are °
revised toread as follows:. "

§ 36. 4514 Elignbmty requlrements
» L * B .
- (¢} The applicant is a.~sansfactory ’

credit risk and has the ability to repay

" the obligation proposed to be incurred

and that the propcsed payments on such
obligation bear a proper relationship to
present and anticipated income and
expenses as determined by use of the

© credit standdrds in § 364337 of this part.

(Authomy 38 US. C. 210(c))

» * & * - %

.
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(% Neither theapplicant nor.anyone
authorized to-act for the applicant, will
refuse to-géll or rent, dfterithe making of
a‘bonafide:offer, or.refuse tonegotidte:
for the sale or.rental of, or otherwise -

make-unavailable or.deny the dwelling -

or property covered by this loan to.any’
person bedause:of rave, :cdlor, religion,
or national origin;

{2) The.applicant recognizes that-any
restrictive-coverrant on‘the property
relating to race,:color, religion.or
‘pational ofigin‘is illegal.and ¥oid-and
any such covenentis specifically
disclaimed; and

(3) The applicantiunderstands that
civil action far preventiverelief may be
brought by‘the Attorney:Genersl ofithe -
United Statesinany appropridte 11.S.
District Court.ggainst.any person
responsible for a violation .of the
applicable law.

§ 36.4515 TAmended]

7.1n'§ 36.4515(d) remove the word
“him"” where.it appears:and add, in its
place, the words “the veteran”.
[FR Doc. 802842 Filed 2-8-90;:8:46 am]
BILLING CTODE £320-1-M

ENVIRONMENTAL PROTECTION
AGENCY

30 CFR.PART 372
{OPT5-40004D;.FRL~3668-9]

Barium Sulfate; Toxic Chemical
Release-Reporting; CommunityRight-

. to-Know

AGENCY: Environmenital Protection
Agency(EPA).
ACTION: Braposed.rule.

SUMMARY: EPAis‘issuing a.proposal to
grant the petitions to exempt barium
sulfate fromthe reporting requiremenits
under the cdtegory “barium compounds”
of the list-of'toxicichemiicals-under
section 313 of'the Emergency Planning
and Community Right-to-Know Act of
1986 {EPCRA). The proposd! to'exempt
is based en’EPA's review- of‘the
available data-on‘the’hedlih and
environmerital effects-of barium-sulfdte.
This review resulted-in‘fhe condlusion
that this«chemical does not-meet fhe
health and-environmerital-éffects criteria
under:secfion’313{d)(2)-6f EPCRA.In
addition, EPA concluded that unlike
other barium salts, such as‘bafium
chlofidle-and barium ritrate - which ‘have
appreclabie wadter sdlubilities-and ‘thus
are toxic, barium sulfate has limited
solubility inwadter. The limited solibility
of barium-sulfate in water, resulting

from the dtrong-affinity that'barium-ion

hasfor the sulfate ion, results.in low
avaﬂdblhty of barium ion. The fact that
barium‘ion-exhibits toXicity only at
levéls:whiich far exceed the availability
resultsin-a low-level of concern for this
chemipal.

EPAis: developmg a pohcy on the
‘nanagement-of pefifions'te add or

- delete-chemicals from‘the:chemniical

categories-established under section
313(d).-Asin the previous pefition
response to delete three-copper
pigments‘(54 FR20866), this petition has
raisedl’a number-of importartt questions
aboutthow EPA ‘should deal with
individudl members oflisted.cdtagories.
EPA received public comment and-is
developing a'policy-on fhis issue.
Therefore, EPA may not:promulgate‘this
rulemdking unitil-that overall cdtegory
policy has been established.
DATES: Written comments:must be -
‘submitted on or before April 13, 1890.
ADDRESSES: Written comments.should
be submitted in triplicate to:-OTS
Dacket Clerk, TSCA Public Docket
Office (TS~779), Environmental
Protection Agency, Rm.INE<G004, 401 M
St.,.SW., Washington, DC 20460,
Attention: Docket-Control Number
OPTS-400040.
FOR FURTHER INFORMATION CONTACT:
Robert Israel, Petition Coordingtor,
Emergency Planning:and-CGommunity
Right«to-Know Informdtion:Hofline,
Environmental:Protection /Agency, Madil
Stop 0S-120, 401 M St., SW,,
Washington, DC 20460, Toll Eree: 800-
535-0202, In. Washington, DC and
‘Alaska: 202-479-2449.
SUPPLEMENTARY INFORMATION:
I. Introduction
A. Statutory Authority

"The resgponse to this petitien.is issued
under secfion-313(d) andi(e){1) of the
Emergency Planning:and Community
Right-to-Know.Act 0f.1986 (Patb. L.-.99-
499, “ERCRA"). ERCRA .is also referred
to as Tifle T of the Syperfund
Amendments. and.Reauthorization.Act
(SARA)-of19886.

B.:Background

‘Section‘313 of ERCRA requiires certain
facilities:that -manufacture, process, or
otherwise use toxic chemicalsto report
ammually‘their environmeritdl releases of
such chemicals..Section 313 estdblishes
an.initidl list of toXic chemicals that'is
composed of more‘than:3@0-chemicals
and chemical categories. Any person
may, petition the ‘Agency’to add
chemicdls:to or deléte chemicals from
the'list, “*

EPA‘issued a:gtdtement of pefition
pohcy ant;guidance’in! ‘the!Federal
Register ¢f February 4, 1987°(52°FR 3479).

This statement provides guidance
regarding the recommended coriterit and
formatfor-submniitting pefitions. EPA
must regpond to pefitions within180
days'by inifiating a rilemaking.orby -
issuing-an explanation’ of why the
petitnon is Henied. . '

J1. Description of Petition .

On August 7, 1989, EPA received a
petition from the Pétroleum Equipment
‘Suppliers.Association'(PESA) to deléte
barium suifate'(BaSO,) from the list of
Yoxit chemicals. On-September 18, 1989,
EPA receivedl andther.péfition to delete
BaSO; from the Dry Color
Manufacturers’ Association ([DCMAY).

‘The Agency has.decided to review both

pefitions.simultaneously.'BaS0,.is
subject’to section 313 reporting
requirements because it meets the
definition of a:barium compound. Both
petiions were‘based'on ithe contention
‘that:BdS0,’is not toxic-and.does not
meet anyrof the statutorycriteria under
seotion313(d}(2). The'statutory deadline
for EPA's response is February.3,1990.

HI. EPA’s Review of Barium Sulfdte
A. Chemistry Profile

BdS0, is:8 heavy oderless solid -which
occurs in:ndture as‘themiineral barite.
Barite typically consists-of 96 percernt
barium sulfate. The4-percentimpurities
indludeiiron oxide,‘quartz’compounds,
stroritium sulfate, andibarium-carbonate.
BaS0,:can’be synthesizediby treating
barium sulfitle or'barium chiloride with
sodium-sulfate.-BaS0,-can-also be
generated Trom-barium:carbonate and
sulfuric-acid. BéS0O, melts at 1;580°C
and has-a density-of 4:5:gfcm3,

‘Bd50,'has a‘very-low solubilityiin
water {2.46:mg/L at:pH 7 and‘60-mg/L at
pH 0'5). One of ‘the'factors'which
contribute‘to‘this limited water
solubilityis‘the strong dffinity-of‘the
barium‘ionfor‘the sulfateion.'B450, is
slightly move ‘sdluble in.modt acidic
solutions. This soldbility only’becomes
ap%rec'ieit}l'e in concentrated.sulfuric
acid.

B. Health and Environmental Effacts

‘Information on‘the most significant
health-and environmerital hazards likely
to be associdted with BiSO, were
assessedl. All readily available data
were reviewed, indluding those.providea
by the;petitioners, studies eetrieved Trom
a search of'the recerit literature, and
documents prepared by:the.Agency. The
Agency also:looked at'the availability of
‘bariumion, because of concerns:for
barium fon toXidity.

“1. Absorption and bioavailability. The
barium’'ionfrom:BdS0;'is absotbed
slowly into'the ariimal system asthe
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.- compound dissolves. This ,
b)oav.ulablhty has been observed
following iniramuscular injection, oral

dosing, and inhalation or intratracheal

- instillation. Followmg intratracheal
;zmstlllauon in rats, approximately.1.3
“percent of the barium from a dose of2.8

ug of BaSO, was absorbed via

solubilization. From ir vivo and /n vitro

‘studies, the physical form of barium .
.. appears to'have a profound influence on
.the amount of barium avallable from the |
’compound i.e., freshly precipitated and,
ot heat treated BaSQ, has alonger half-life

than barium chloride and a shorter half-
life than barium fused on clay.

For small doses of BaSO (5 ug/100g
body werght) administered orally to rats,

. there is little, if any, difference in the

amount of barium absorbed when
compared to the much more water-
soluble barium chloride. However, when
massive doses of BaSO, (60 to 400 g)
were given orally to human subjects as a

. contrast medium for x- ray diagnoses,
. . approximately 10 to 160 ug of barium
. above background was excreted in the

urine in 24 hours. .
2. Human toxicity. A Ilterature search
revealed that there is no evidence of

" . cancer, developmental toxicity,

reproductive toxicity, neurotoxicity,

- gene mutations, or chronic toxicity

associated with exposure to BaSO,. - -
BaSO0, is not known to cause any: -

- toxicity followed by administration by

the oral route, with the exception of
impaction of the colon following high
doses when used as an x-ray contrast
medium. Inhalation of BaSO, dust
causes a benign pulmonary reaction
with mobilization of polymorphonuclear
leucocytes and macrophages (baritosis),

.and characteristic radiographic changes

with dense, discrete, small opacities
which are due to BaSO; itself and not to
any tissue lesions. These effects are
without symptoms and without

_ decrement in pulmonary function.

There is no evidence to support a
hypothesis that BaSO, has any .
hypertensive action. The studies which -

- indicate that barium ion induces '

hypertension were carried out with a
water-goluble barium salt. -

3. Barium jon. Barium is essentrally a -
" muscle poison causing stimulation . _

* followed by paralysis. Accidental -

‘ poisoning from ingestion of water-

soluble barium salts has resultedin: .
gastroenteritis, muscular paralysis,
decreased pulse rate, and ventricular
fibrillation and extrasystoles. - -

The toxicity of barium salts is related
to their solubility:in water. The insoluble

- forms of barium, particularly BaSO,, are
" not toxic by the oral route. Unlike other
‘barium salts, such as barium chlorlde
" ~and barlum nitrate wh1ch haVe e

appreciable water solubilities, 375 g/L
and 90-g/L, respectively, and thus are
toxic, BaSO, has a limited solubility in -

water. The limited solubility of BaSO in -

water, resulting from the strong affinity
that barium ion has for the sulfate ion,

results in low availability -of barium ion. -

This low avallablllty combined with the
fact that barium ion exhibits toxicity
only at levels which far exceeds the
availability results.in a low-level of
concern for BaSO,.

4. Environimental fate. Releases to .

water are not expected to result in
appreciable exposures because of the’
density (4.5 g/cm?) and low water
solubility {2.46 mg/L) of BaSOs. Any
release to water ig primarily in the form
of transported particulates, which will
tend to settle during waste water
treatment.

In soils, barium ion is not expected to
be very mobile because of the formation

of water-insoluble salts and its inability
to form soluble complexes with humic
and fulvic materials. »
In oxygenated environments it is not
expected that the barium ion will
become available by aerobic
degradation of barium sulfate. However,
there is the possibility that anaerobic .
degradation of BaSO, will yield barium

" ion and sulfide anion. The barium ion. -

would then be associated with
carbonate ion. There is insufficient.
information available to determine
whether the rate of transformation is of
significant concern.

C. Use, Release, and Exposure ‘

- 1. Production and use. The majority of
the BaSO; used in the United States is
naturally occurring BaSO, barite. In

1988, total barite mined in the United
States was 480 million kilograms.

- Imports of barite in 1988 were 1.1 billion

kilograms. Consumption of barite in 1988
wag 1.6 billion kilograms. The ‘
processing of mined barite, termed
benefrcratlon. occurs either at the mine,
or at a separate site of a domestic barite
producer. The leading producers of
barite were M-I Drilling Fluids, Milpark
Drilling Fluids, and NL Baroid. There are
53 domestic facilities which the Bureau

of Mines reported as producers of barite -
in 1988. However,-only three companies, .
* M-I Drilling Fluids, Milpark Drilling’

Fluid, and Pfizer reported under EPCRA
section 313. The other companies placed
themselves in Standard Industrial
Classification (SIC) codes not covered
under gection 313. |

BaSO; can also be produced by
treating ancther barium salt, such as,
barium chloride or barium sulfide, with-

-sodium sulfate. Alternatively, BaSO.
can be synthesized from barium' -
'carbonate "and sulfurlc acid. These’

“methods are'typically used when very

pure BaSOy is required.

The primary use of natural BaSO..
batite, is as & drilling mud. Barite is
desirable as‘a drilling mud because of

.+ its high specific gravity, chemical

inertness, relative nonabrasiveness, and'
ready availability. '
Natural BaSO; or bleached Ba804 is

-also used as a filler and extender. It is

used as a filler in coatmgs, partrcularly

- in the primiér ‘coats in the painting of
: automoblles bécause of its low: oil

absorption; easy wettability by ails, and

' ‘good sanding qualltres.

The processing of BaSO, depends on
the purity required. Barite is

"beneficiated by washing to remove
" ' soluble impurities, then crushed and
" agitated for further purification.

Naturally occurring BaSO, can also be
bleached by chemical treatment with
acid and/or sodium sulfide to remove
and decolorize iron compounds. If a
purer form is required, the BaSO, can be
converted to barium sulfide and then
converted back to BaSO,. This .
conversion is effected because barium
sulfide can be separated from the
impurities in'barite more readily than

R B8804

Barite is also’ used asa ﬁller in p‘astxc
and rubber products to add densrty and

lmprove processing properties. It is used

in polyurethane carpet backing; bowling
balls, white sidewall tires, and glass.
Purified BaSO,, which is known as

‘blanc fixe, is used as a white filler in

paints, rubber, inks, and photographic
paper. Lrthopone, which is a mixture of -

" BaSO, and zinc sulfide is also used as a
white filler in paints.

Pharmaceutical grade QaSO. is-used -

.as the opaque ingredient in a barium
. meal which is administered before x-

raying the digestive tract for diagnostic
purposes. i
2. Exposure and rélease. Only limited

‘'data are available on releases of BaSO,

that'result from mining operations,
because this type of operation is not
subject to réporting under EPCRA
section 313. Information on releases of
BaS0O, which result from its use as a

“drilling mud is liinited because releases

due to oil drilling are also not subject to

. reporting under EPCRA section 313.

Many companies process, as well as -

"mine, BaSO, but do not consider

themselves subject to EPCRA section
313 because they place themselves in
the mining SIC code. The only producers

" of barite who reported under EPCRA

section 313 were the' Mrlpark and M-I
Drilling Fluid companies. These
compames reported only emissions to. -
air. The largest fugitive emissions to air’
(which are reportable) 8,500 kg/yr, were
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at Milpark’s New Orleans, LA facility.
The exposure calculated to result from
this release is 366 mg/yr based on the
Generic Turner Method of estimating
exposure.

There are two sources of air emissions
during processing of BaSOj as a filler,
extender, or pigment: unloading the dry
barite into storage bins and during
mixing of the dry powders into the
process. The largest release of BaSO, to
air via stack emission, 66,500 kg/yr, was
reported by Mobil Corporation’s
Ferndale, WA facility (This facility is
now owned by the BP Oil Company.).
This release resulted in a calculated
exposure of 2 mg/yr.

IV. Explanation for Proposed Actlon to
Delete

A. General Policy

EPA has broad discretion in
determining whether to grant or deny
petitions under section 313, When
granting a petition, EPA has an
obligation to show how the granting of
the petition fulfills the statutory criteria
EPA is to usein section 313(d) when

- modifying the list of toxic chemicals.
When denying a petition, the Agency
must issue an explanation of why the
petition is denied. In the Joint
Conference Committee Report, the
conferees made clear that EPA may
conduct risk assessments or site-specific
analyses in making listing
determinations under section 313(d).
EPA has concluded that potential
exposure can be considered in making
decisions to revise the list of chemicals.
In all evaluations, EPA has discretion to
consider a variety of factors to
determine whether it is appropriate to
add chemicals to or delete chemicals
from the list, albeit limited in the case of
petitions under section 313(d) by the
180-day period.

B. I_ieason' for Proposing Deletion

EPA is proposing to grant the petitions
submitted by PESA and DCMA to delete
BaSO; from the barium compounds
category on the section 313 list of toxic
chemicals. The decision to grant these
petitions is based on EPA's toxicity
evaluation of BaSO, compound, the low
availability of the barium ion from
BaSQ,, and the lack of any toxicity due
to available barium ion. EPA believes.
that there is no evidence that BaSO, is
known to cause or can reasonably be
anticipated to cause health-or -
environmental effects as described in

section 313(d)(2). In addition, EPA has. °

concluded that unlike other barium - -
salts, such as barium chloride and
barium nitrate which have appreciable

water solubilities and thus are toxic, . i* -

BaS0, has limited solubility in water.
The limited solubility of BaSO. in water
coupled with the affinity that barium ion

.has for the sulfate ion results in low

availability of barium ion. The fact that
barium ion exhibits toxicity at levels-
which far exceed the availability of
barium caused by the release of BaSO,
to the environment results in a low-level
of concern for this chemical.

EPA is developing a policy on the
management of petitions to add or
delete chemicals from the chemical
categories established under section
313(d). As in the previous petition
response to delete three copper
pigments (54 FR 20866), this petition has
raised a number of important questions
about how EPA should deal with
individual members of listed chemical
categories. EPA has received public
comment and is developing a policy on
this issue. EPA may choose to develop
an overall category policy before any
final action is taken to delete this
chemical from the section 313 list of
toxic chemicals.

V. Rulemaking Record

The record supporting this decision is
contained in docket control number
OPTS-400040. All documents, including

an index of the docket, are available to

the public in the TSCA Public Docket

‘Office from 8 a.m. to 4 p.m., Monday

through Friday, excluding legal holidays.
The TSCA Public Docket Office is
located at EPA Headquarters, Rm. NE~
G004, 401 M St,, SW,, Washmgton. DC

- 20460.

VI. Request for Public Comment

EPA requests comment on this
proposal to delete BaSO, from the
barium compounds listing under EPCRA
section 313. EPA is also requesting

_comment on the possible anaerobic

degradation of BaSO,. Because the
anaerobic degradation of BaSO could
yield a more water-soluble barium
compound, there may be concerns for
this degradation. Any pertinent data on
the rates of this reaction should be

" submitted to the address listed under

the ADDRESS unit at the front of this
document.

All comments must be submltted on or
before April 13, 1990.

VII. Regulatory Assessment
Requirements .

A. Executzve Order 12291~
Under Executive Order 12291. EPA

 must judge whether a rule is “major”:
. and therefore, requires a Regulatory
- Impact Analysis. EPA has determmed

that this-proposed rule is not a “major -

rule’” because it will not have an effect
on the economy of $100 million or more.
This proposed rule would decrease
the impact of the section 313 reporting
requirements on covered facilities and
would result in cost-savings to industry,
EPA, and States. Therefore, this is a
minor rule under Executive Order 12201,
This proposed rule was submitted to
the Office of Management and Budget
{OMB) under Executive Order 12291.
Releases of BaSO, are not reported
separately but rather are reported under
the section 313 category of “barium |
compounds”, but it is expected that
about 361 of the 486 sites reporting
release of barium and barium
compounds for 1987 are estimated to
have reportable quantities of BaSO;

.(USEPA, 1989). The estimated cost

savings to industry if BaSO. was deleted

) from the section 313 list would be $915

per year per reporting facility. The cost
savings to EPA per report per facility
would be $21.

B. Regulatory Flexibility Act

~ Under the Regulatory Flexibility Act

of 1980, the Agency must conduct a
small business analysis to determine
whether a substantial number of small
entities will be significantly affected by
a proposed rule. Because the proposed
rule results in cost savings to facilities,
the Agency certifies that small entities
will not be significantly affected by the -
proposed rule.

C. Paperwork Reductlon Act

This proposed rule does not have any
information collection requirements
under the provisions of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501 et
seq. . o
List of Subjects in 40 CFR Part 372
Community-right-to-know.
Environmental protection, Reporting and

recordkeeping requirements, Toxic
chemicals. .

Dated: February 3, 1990,
Lmda] Fisher,

Asszstant Administrator for Pesticides and
Toxic Substances.

Therefore, it is proposed that 40 CFR
part 372 be amended as follows:

PART 372—[AMENDED)
1. The authonty cntatxon for part 372

A would contmue to read as follows

Authonty 42US.C. 11013 and 11028

537265 [Amended]

2.In § 372 65(c) by addlog the

. followmg language to the barium. -
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compounds listing “(except for barium
sulfate)”.

[FR Doc. 80-3247 Filed 2-9-80; 8:45 am]
BILLING CODE 6560-50-D

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 22
[CC Docket No. 90-6; FCC 90~-14])

Public Mobile Service; Filing and
Processing of Applications for
Unserved Areas in the Cellular Service
and To Modify Other Cellular Rules

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: Rules for filing, processing
and selection of applications for
unserved areas in the Domestic Public
Cellular Radio Telecommunications
Service are being proposed. Current
licensees in MSAs and RSAs have five
years to expand their systems free from
the filing of competing applications (fill-
- in period). The proposed rules are for
applications filed after the five year fill-
in period has expired. The proposed
rules would also modify several rules
applicable to all licensees.
DATES: Comments must be filed by April
2, 1990. Reply comments are due by
April 17, 1990.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Carmen-Borkowski or Stephen
Markendorff, Mobile Services Division,
Common Carrier Bureau (202) 632-6450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking, in CC Docket No.
90-6, adopted January 11, 1990 and
released February 6, 1990.

The full text of Commission decisions
are dvailable for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

The following collection of
information contained in the proposed
rules has been submitted to the Office of
Management and Budget (OMB}) for
review under Section 3504(h} of the
Paperwork Reduction Act. Copies of the
submission may be purchased from the -
Commission’s copy contractor,

‘ International Transcription Service (202)

857-3800, 2100 M St., NW., Suite 140,
Washington, DC 20037. Persons wishing
to comment on this information
collection should direct their comments
to Eyvette Flynn, Office of Management
and Budget, Room 3235 NEOB,
Washington DC 20503. A copy of any
comments should also be sent to the
Federal Communications Commission,
Office of Managing Director,
Washington, DC 20554. For further
information contact Judy Boley, Federal
Communications Commission, {202) 632-
7513. :

OMB Number: None.

Title: Amendment of part 22 of the
Commission's Rules to provide for filing
and processing of applications for
unserved areas in the Cellular Service
and to modify other cellular rules.

Action: New Collection.

Respondents: Businesses or other for-
profit (including small businesses or
organizations).

Frequency of Response: On occasion.

Estimated Annual Burden: Section
22.924: 20,000 responses; 160,000 hours
total; 8 hours average burden per
response. Section 22.903(f)(1): 1,200
responses; 2,400 hours total; 2 hours
average burden per response. Section
22.925; 1,200 responses; 3,600 hours total;
3 hours average burden per response.
FCC Form 489: 500 responses; 1,750
hours total; 3.5 hours average burden per
response.

Needs and Uses: Information is
needed to apply for a license for

- unserved areas in the cellular service.

Such applications are required to be
filed by law under the provisions of the
Communications Act and FCC part 22.
Common carriers applying for licenses
in the cellular service are the affected
public.

Summary of Notice of Proposed
Rulemaking

Current rules give each cellular
system licensee the opportunity to
expand its system for a period of five
years from the date its authorization is
granted, free from the filing of competing
applications. This time frame is known
as a fill-in period. The Commission has
previously determined that applications
for any remaining unserved areas would
be filed without a wireline frequency set
aside, would not be accepted for filing
until after the expiration of the fill-in
period and the adoption of rules for .
processing applications for unserved
areas. g .

The Notice of Proposed Rulemaking.-
recognizes that the economic value of
any remaining unserved areas.is. . .
speculative at best. Yet, there are good
reasons to allow applicants to file for

these areas if no service exists in these
areas at the end of the fill-in period.

The notice proposes that applications
for unserved areas be filed when the
individual five year fill-in period in a
particular Metropolitan Statistical Area
{MSA) or Rural Service Area (RSA)
expires. However, comments are also
being requested on whether filing:
windows should be established for
applications whose five year fill-in
period has already expired or will
expire during the pendency of this
rulemaking. .

In addition, the notice also proposes
that applications be filed under normal
notice and cut-off procedures, with a 30

‘day cut-off period, instead of date

certain filings to determine mutual
exclusivity. It is proposed that
applications be considered mutually
exclusive if they are for the same
frequency block and their proposed
Cellular Geographic Service Areas
[CGSAs or the geographic area served
by a cellular system within which the
licensee is authorized to provide
service] overlap in such a way that a
grant of one would preclude the grant of
one or more of the other applications.
This proposal would, in effect, eliminate
the current MSA/RSA boundary lines
and treat applications as mutually
exclusive only if the engineering
proposals actually conflict. Moreover,
applications would be considered
mutually exclusive if received by the
Commission in a condition acceptable
for filing within 30 days of public notice
of the first-filed application. Comment is
also sought on an alternative proposal
that for one year after adoption of rules
for unserved areas, applications filed
within the same MSA be considered.
mutually exclusive regardless of
whether the CGSAs overlap. This is to
expedite the application process
immediately following adoption of the
new rules.

The proposed definition for unserved
areas is, those areas of the ¢ountry
where no CGSA or 39 dBu contour
exists. However, it is also being
proposed that the definition include
areas of the country where, after the five
year fill-in period has run, an authorized
CGSA covers a particular area but the
licensee has not extended its actual
coverage area into the full boundaries of
its CGSA. The proposed definition )
excludes “dead spots” (where a.
customer does not receive service within
the service area for reagons of terrain or
other technical reasons).

The notice also proposes that existing
licensees pull back their CGSAs where,
after the five year fill-in period has run,
an authorized CGSA covers a particular
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area but the licensee has not extended
its 39 dBu contours to-cover the area
into the full boundaries of its CGSA. .-

.- This proposal is to make clear that

. carriers should not be able to protect :

- areas where no service to the public is
being provided. Comment is sought on .

the procedures to be used to accomplish
the goal of reducing existing CGSA
boundaries to be coextensive with 39
dBu contours. Likewise, applicants for
unserved areas must propose CGSAs
which are coterminous with the 39 dBu
contours. -

It is also being proposed that in the
filing of applications for unserved areas
no party may have an ownership.

.interest, direct or indirect, including .

- interests of less than one percent, in
more than one mutually. exclusive _

...unserved area application. Applicants.

. for unserved areas may not have an
interest in more than one pending,

. application for the same or an_ . --
-overlapping CGSA even if on different .

- frequency blocks. This is to preventa
person from having an unfair cumulative .
chance in any lottery which would be
held if multiple applications for the
same geographic territory are filed.

The Notice proposes that unserved
area permittees not be allowed to sell an
authorization for unserved areasby
transfer, assignment or any other form
of alienation, when the facilities have
not been constructed. Rather, only
constructed systems could be sold. It is
being proposed for unserved areas ‘not
to follow the policy adopted in Bill
Welch, 3 FCC Red 6502 (1988), to
prevent the filing of speculative |

‘ applications for these unserved areas.

There is for these areas, the last

remaining in the country, a higher

probability that applications will be
filed for the mere sake of speculation or
delaying the expansion of an already
authorized system. This rule proposal
will not affect policies for MSA and

RSA permittees.

In addition, the notice proposes a one
year construction period for unserved
areas, coupled with the proposed
requirement that licensees have
equipment on order and State
certification proceedings initiated,
within 3 months from the authorization.
date. It is being proposed that this will -
be a condition to the authorization and
these requirements will be enforced
through automatic cancellation of the

- authorization for failure to comply with

this rule. This is to guarantee
expeditious service to the public and
deter speculative applications.

It is also being proposed that existing
‘RSA licensees be permitted to enter into
_contracts to permit an unserved area -

licensee to maintain a 39 dBu contour

.covering both an unserved area-and an

area in an'-RSA where the five year fill-
in period has not yet run. This approach

‘can improve the ability of an applicant

to create a viable service area while
protecting the existing RSA licensee's
exclusive fill-in rights. In addition, there
is a proposal to permit existing RSA

_ licensees to allow others to file inside

the RSA during the five-year fill-in
period. This would eliminate the section.
22.31(f) two step process for transferring

- a portion of an RSA to a third party.

.Application rules generally same as :
RSAs with some modifications:

_In general, the notice recommends
that applicants only propose one CGSA
per application, mutually exclusive
applications would be selected by
lotteries and applications for unserved
areas would be filed and processed in

.'the same form required for RSA

applications. Thus, the letter perfect and

- unacceptable for filing standards would

be followed. Applications would be filed
at the Strip Commerce Center Facility in
Pittsburgh, an original and one paper.

" copy along with three microfiche copies

must be filed. The notice also proposes

- to.allow full market settlements but no

pamal settlements between mutually
exclusive applicants. There is also a
proposal to not allow amendments prior
to the lottery except for minor
amendments (to modify contours to
eliminate the mutual exclusivity), and
amendments under § 22.23(g)(2) of the
Rulés, which would resolve frequency
conflicts in a mutually exclusive

" situation.

Proposed Rules Applicable to all
cellular licensees:

The notice also proposes not.to
continue the policy of allowing
nonwireline carriers to file petitions to
defer the initiation of wireline service to
the public on the basis that the wireline
has an anticompetitive headstart. With
the ability of the competing carrier to
resell the wireline's service until its

"+ facilities are built, there is no

competitive reason to delay the
wireline’s provision of service to the
public. The Commission has never
granted a petition to defer because
insufficient evidence of an .
anticompetitive headstart has been
provided by petitioners.

In addition, there is a proposal to
restrict common ownership in competing

- cellular systems. It is proposed that no

person may have a direct or indirect
ownership interest in both frequency
blocks in overlapping CGSAs, unless

-such interests pose no substantial threat
-~ .to competmon ‘This is to promote
_competition in the markets.

The Notice also proposes to requlre

" that all licensees file with the -

Commission 180 days prior to the time
the five year fill-in period expires an
updated map of its contours and CGSA
and a frequency utilization chart or
frequency plan. This is necessary to
update our records and to process
applications for unserved areas.

It is also being proposed to amend
section 22.917 (a)(1) and (b)(2) to
eliminate the requxrement that financial
showings be filed in support of modified
facilities in any MSA or.RSA market.
This requirement appears to be -
needlessly burdensome to applicants.

Ordering Clauses

Accordmgly. it is ordered pursuant to
sections 1, 4(i), 4(j) and 303(r) of the
Communications Act of 1934, 47 U.S.C.
sections 151, 154{i), 154(j) and 303(r) that
there is issued a Notxce of Proposed
Rulemaking. -

Pursuant to sectnon 1 415 of the

" Commission's rules, 47 CFR Section - -
1.415 that all interested persons may file . ¢

comments on the matters discussed i in
this Notice and the proposed rule’
changes by April 2, 1990, and reply
comments by April 17,1990,

It is ordered, that the Secretary shall
cause a capy of this"Notice to be sent to

" -the Chief Counisel for Advocacy of the

Small Business Administration in

- accordance with section 603({a) of the

Regulatory Flexibility Act (5 U. S.C.
section 603, et. seq. )

List of Sub]ects
47CFRpart1

Administrative practxce and procedure,
Lotteries, Random selection.

47 CFR part 22

Commumcanons COmmon carriers,
Domestic public cellular radio

- telecommunications service, Radio.

Federal Communications Commission.

“Donna R. Searcy,

Secretary.

[FR Doc. 90-3219 Filed 2-9-90; 8:45 am)

BILLING CODE, 6712-01-M

47 CFR Parts 2 and 90
[PR Docket No. 88-553; DA 90-117)

Provision for Use of 200 Channels

Outside the Designated Filing Areas in

the 896-901 MHz and 935-940 MH2
Bands Allotted to the Speciahzed
Moblle Radno Pool

AGENCV' Federal Commumcatxons
Commission.

. ACTION: Proposed rule; Order extending

comment and reply comment periods.
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SUMMARY: The Chief, Land Mobile and
Microwave Division, Private Radio
Bureau, has adopted an Order extending
the deadline in which to file comments
and reply comments to the Notice of
Proposed Rule Making in this
proceeding. The new dates are April 16,
1990, and June 1, 1990, respectively. This
action is taken to provide interested
parties sufficient time to analyze the
issues involved and prepare comments.
DATES: Comments due April 16, 1990;
Reply Comments due June 1, 1990.

FOR FURTHER INFORMATION CONTACT:
Joseph Levin, Policy and Planning
Branch, Land Mobile and Microwave
Division, Private Radio Bureau,
Washington, DC 20554, (202) 632-6497.
SUPPLEMENTARY INFORMATION: The
summary of the Notice of Proposed Rule
Making in this proceeding was printed
in the Federal Register on January 9,
1990 at 55 F.R. 744.

Federal Communications Commission.
Richard J. Shiben,

Chief, Land Mobile & Microwave Division,
Private Radio Bureau.

[FR Doc. 90-3152 Filed 2-9-90; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 22
[CC Docket No. 88-411}.

The Use of Cellular Telephcnes in
Aircraft

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; Extension of
time.

SUMMARY: On February 1, 1990, the
Commission adopted an Order, granting
. the Air Transport Association (ATA) an
extension of time to file reply comments
in response to a Federal Aviation
Administration (FAA) letter concerning
the use of cellular telephones in aircraft.
In order to promote administrative
efficiency, the Order establishes a
common reply date for all parties.
DATES: Date for filing reply comments to
the FAA letter is extended to March 5, -
1990.
ADDRESSES: Federal Communications
Commission, 1919 M Street NW,,
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Dan Abeyta (202) 632-6450.
SUPPLEMENTARY INFORMATION: The
notice of proposed rulemaking was
adopted August 15, 1988 and released
September 2, 1988 (53 FR 35851,
September 15, 1988).

In the Matter of Airborne use of
Cellular Unites and the Use of Cell

" Enhancers in the Domestic Public

Cellular Radio Service.
Order

Adopted: February 1, 1990.
Released: February 2, 1990.

By the Chief, Common Carrier Bureau:

1. On January 22, 1990, the Air
Transport Association of America
(ATA), on behalf of its member airlines,
requested an extension of time to March
5, 1990, in which to file reply comments
in response to a Federal Aviation
Administration (FAA) letter concerning
the above-referenced proceeding.

2. ATA states that several of its
member airlines have indicated they are
unable to submit reply comments by the
February 2, 1990 reply date because of
the limited period for response and the
business travel schedules of technically
qualified staff members. ATA further
states that, given the technical
complexity of this proceeding and the
potential safety implications to the over
one million passengers carried daily by
ATA's members, it believes that the
public interest would best be served by
extending the due date for filing reply
comments.

3. Accordingly, good cause having
been shown, the extension of time
requested by ATA will be granted. In
order to promote administrative
efficiency, a common response date for
all parties will be established.
Therefore, the due date for filing reply
comments is extended to March 5, 1990,

Federal Communications Commission.
Richard M. Firestone,

Chief, Common Carrier Bureau.

[FR Doc. 90-3151 Filed 2-9-90; 8:45 am}
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 89-87]

Television Broadcasting Services;
Bessemer and Tuscaloosa, AL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; denial.

suMmARy: This document denies a
petition filed by Channel 17 Associates,
Ltd., to amend the Television Table of
Allotments to change the community of
license of Channel 17 from Tuscaloosa
to Bessemer, Alabama, and to modify
the license of Station WDBB(TV),
Channel 17, Tuscaloosa, accordingly.
With this action, the proceeding is
terminated.

ADDRESS: Federal Communications
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Michael Ruger, Mass Media Bureau,
(202) 632-6302.

" SUPPLEMENTARY INFORMATION: This is a

synopsis of the Commission’s Report
and Order in MM Docket No. 89-87;
adopted January 18, 1990, and released
February 5, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230}, 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractors,
International Transcription Service,
(202) 657-3800, 2100 M Street, NW., Suite
140, Washington, DC 20037.

Federal Communications Commission.
Karl A. Kensinger,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-3155 Filed 2-8-90; 8:45 am])
BILLING CODE 6712-01-M .

47 CFRPart 73
[MM Docket No. 80-31, RM-7131]

Radio Broadi:asﬂng Services; West
Point, MS

AGENCY: Federal Commumcatnons
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Bob
McRaney Enterprises, Inc., requesting
the substitution of FM Channel 265C3
for Channel 265A at West Point,
Mississippi. Petitioner also requests
modification of its license for Station
WKBB, Channel 265A, to specify
operation on Channel 265C3. The
coordinates for Channel 265C3 are 33—
37-21 and 88-45-05.

DATES: Comments must be filed on or
before March 29, 1990, and reply
comments on or before April 13, 1990.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Bob McRaney, Jr., President,
Bob McRaney Enterprises, Inc., Forrest
Street, P.O. Box 1336, West Point,
Mississippi 39773. -

FOR FURTHER INFORMATION CONTACT:

. Kathleen Scheuerle, Mass Media

Bureau, (202} 634-6530.

SUPRLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
90-30, adopted January 18, 1990, and
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released February 5, 1990. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch {(Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s

- copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts. For
information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

Karl Kensinger, :

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-3157 Filed 2-9-90; 8:45 am}
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 90-32 , RM’3-6954; 7051;
7077; 7200]

Radio Broadcasting Services;
Fairmont, NC, et al.

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

summARY: The Commission requests
comments on four mutually exclusive
petitions for rule making. Southern
Communications, Inc., permittee of a

" new FM station at Charleston, SC,
requests the substitution of Channel
263C2 for Channel 264A at Charleston
and the modification of its permit
accordingly. Little River Radio requests
the allotment of Channel 264A to Little
River, SC, as its first local FM service.
Little River Radio is requested to
provide further information
demonstrating that Little River is a
community for allotment purposes since
it is neither incorporated nor listed in
the 1980 U.S. Census. Pro Media, Inc.,
licensee of Station WZYZ-FM,
Fairment, NC, requests the substitution

of Channel 265C2 for Channel 265A at
Fairmont and the modification of its
license accordingly. In addition, Pro
Media requests the substitution of
Channel 264A for Channel 265A at
Andrews, SC, and the modification of
Station WQSC's license accordingly, as
well ag the substitution of Channel 263A
for Channel 264A at Charleston, SC,
along with the modification of Southern
Communication’s permit to specify the
alternate Class A channel. Clarence E.
Jones, licensee of Station WMNY-FM,
Elloree, SC, requests the substitution of
Channel 262C3 for Channel 262A at
Elloree and the modification of his
license to specify the higher powered
channel. In ccordance with the
provisions of Section 1.420 of the
Commission’s Rules, we will not accept
competing expressions of interest in use
of the higher powered co- or adjacent
channels at Charleston, SC, Elloree, SC,
or Fairmont, NC, or require the
petitioners to demonstrate the
availability of an additional equivalent
class channel for use by such parties.
DATES: Comments must be filed on or
before March 29, 1990, and reply
comments on or before April 13, 1990.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioners, or their counsel or
consultant, as follows: Jerrold Miller,
Esq., Miller & Fields, P.C., P.O. Box

33003, Washington, DC 20033 and Mark .

N. Lipp, Esq., Mullin, Rhyne, Emmons &
Topel, P.C., 10600 Connecticut Avenue,
NW., Suite 500, Washington, DC 20036
(Counsel to Southern); Mark J. Prak,
Esq., Tharrington, Smith & Hargrove, 209
Fayetteville Street Mall, P.O. Box 1151,
Raleigh, North Carolina 27602 (Counsel
to Pro Media); Edward W. Hummers, Jr.,
Esq., Robert A. DePont, Esq., Fletcher,
Heald & Hildreth, 1225 Connecticut
Avenue, NW., Washington, DC 20038
(Counsel to Jones); and Samuel B.
Roberts, 1270 15 Mile Landing,
Awendaw, South Carolina 29429
(Petitioner for Little River),

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making and Order to
Show Cause, MM Docket No.90-32,
adopted January 18, 1990, and released
February 5, 1990. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2160 M Street, NW, Suite
140, Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments,
See 47 CFR 1.1204(b} for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

Channel 264A can be allotted to Little
River in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 1.4 kilometers (0.9 miles)
southwest to avoid a short-spacing to
Station WTRG, Channel 264C, Rocky
Mount, North Carolina. The coordinates
are 33-52-00 and 78-37-00. Channel
265C2 can be allotted to Fairmont with a
site restriction of 30.8 kilometers (19.1
miles) southeast to accommodate
petitioner’s desired transmitter site at
coordinates 34-15-47 and 78-55-50. This
allotment is contingent upon the
substitution of Channel 263C3 for
Channel 263A at Marion, SC (RM-7080).
Channel 264A can be allotted to
Andrews and can be used at Station
WQSC's present transmitter site at
coordinates 33-24-24 and 79-27-07.
Channe! 263A can be allotted to
Charleston and can be used at the site
specified in Southern Communications’
construction permit. The coordinates are
32-49-20 and 79-58—45. Channel 263C2
can be allotted to Charleston with a site
restriction of either 7.1 kilometers south,
at coordinates 32-41-59 and 79-55-34, or
with a 21.4 kilometer southwest, at
coordinates 32-36-30 and 80-04-00.
Channel 262C3 can be allotted to Elloree
in compliance with the Commission's
minimum distance separation
requirements with a site restriction of
20.1 kilometers (12.5 miles) southwest to
avoid a short-spacing to Station WSCQ,
Channel 261A, West Columbia, SC, and
to the pending applications for Channel
262A at Pawley’s Island, SC, at
coordinates 33-22-00 and 80-40-00.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
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Federal Communications Commission
Karl A. Kensinger,

Ciuef Allocations Branch, Pollcy and Rules
. Division, Mass Media Bureau.

(FR Doc. 90-3158 Filed 2-9-80; 8:45 am)
‘BILLING CODE 6712-01-M

47 CFRPart73 o
[MM Docket No. 90-33, RM-7080]

| Radio Broadcastlng Servlces. Marlon,

. ,sc -

,AGENcY. Federal Commumcations ¥

: Commnsslon

" ACTION: Proposed' rule.

- SUMMARY: The Commission requests
. ‘comments on a petition filed by John W.
Pittman seeking the substitution of
Channel 263C3 for Channel 263A at
Marion, South Carolina, and the
modification Station WQTI-FM's
construction permit accordingly. :
Channel 263C3 can be allotted to Marion
in compllance with the Commxsslon 8
minimum distance separatiorn '
requirements with a site restriction of 21
« kilometers (13:1 miles) northwest. The
coordinates for this allotment are North
Latitude 34-19-23 and West Longitude
79-32-32. In accordance with Section
" 1.420 of the Commission’s Rules, we will
not accept competing expressions.of
interest in use of Channel 263C3 at
Marion or require the petitioner to
demonstrate the availability of an
additional equivalent class channel for
use by such parties.
DATES: Comments must be filed on or -
before'March 29, 1990, and reply
comments on or before April 13, 1990.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Mark J. Prak, Esq.,
Tharrington, Smith & Hargrove, 209
Fayetteville Street Mall, P.O. Box 1151,
Raleigh, North Carolina 27602 (Counsel
to petitioner).
FOR FURTHER INFORMATION CONTACT‘
. LeslieK. Shapiro, Mass Media Bureau,
(202) 834-6530.
- SUPPLEMENTARY INFORMATION: Thls 18 &
. synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
. 90-33, adopted January 18, 1990, and
. released February 6,:1990. The full text
of this Commission decision is available
for inspection and copying during .
normal business hours in the FCC
Dockets Branch {Room 230), 1919 M -
Street, NW., Washington, DC. The

complete text of this decision may also - .

be purchased from the: Commission’s - -

copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC 20037. -

Provisions of the Regulatory

" Flexibility Act of 1980 do not apply to
- this proceeding.

Members 'of the public should note

- that from the time a Notice of Proposed

Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in

Commission proceedings, such as:this . -

one, which involve channel allotments. .

“See 47 CFR 1.1204(b) for rules governing
_- permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
Karl A. Kensinger,

Cluef Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 90-3154 Filed 2-8-90; 8:45 am]

BILLING CODE 8712-01-M

47 CFR Part 73
[MM Docket No. 90-30, RM-7191)

Radio Broadcasting Services; Rock
Island and Moses Lake, WA

AGENCY: Federal Commumcatlons
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition by KXA Radio

- Corporation, permittee of Station

KXXA(FM), Channel 258A, Rock Island,
Washington, proposing the substitution

" of Channel 258C3 for Channel 258A at

Rock Island, and the modification of its
station’s permit to special operation on
the higher class channel. In order to
accomplish the Rock Island upgrade, the
proposal requires the substitution of
Channel 242A for Channel 257A at
Moses Lake, Washington, and the

.modification of the license of Station -

KDRM(FM) at Moses Lake accordingly.
The specified coordinates for Channel
258C3 at Rock Island are 47-22-52 and
120-17-15. The coordinates for Channel

"'242A at Moses Lake are 47-05-54 and

119-17-47, at Station KDRM(FM}'s
present transmitter site. In addition, the
proposal requires concurrence by the
Canadian government.

. DATES: Comments must be filed on or

before March 29, 1990, and reply .

comments on or before April 13.1990.

ADDRESSES: Federal Communications -
Commission, Washington, DC 20554. In

.addition to filing comments with the

FCC, interested parties should serve the-
petitioners, or their counsel or -
consultant, as follows: Neal J. Friedman,
Esq., Pepper & Corazzini, 1776 K Street
NW.,, Washington, DC 20006 (Counsel
for petitioner).

FOR FURTHER INFORMATION CONTACT:
Patricia Rawlmgs (202) 634-6530.

‘ SUPPLEMENTARY INFORMATION Thls i1sa
8yriopsis of the Commission's Notice of

Proposed Rule Making, MM Docket No. -

. 90-30, adopted January 19, 1990 and

released February 5, 1990. The full text

. of this Commission decision is avmlable

for inspection and copying during
normal business hours in the FCC
Dockets Brarnch (Room 230), 1919 M
Street NW,, Washington, DC. The ' ,
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do'not apply to
this proceeding. '

Members of the public should note

. that from the time a Notice of Proposed
Rule Making is issued until the matter is

no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contact.

For information regarding proper filing
procedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part_ 73

Radio broadcasting.

Federal Communications Commission.
Karl A. Kensinger,
Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau. . .
[FR Doc. 90-3156 Filed 2-8-90; 8:45 am]
BILLING ‘coos snz—m-u o

47 CFR Part 80

(PR Docket No 90—26 ‘FCC 90—33 RM-
6770]

Maritime Services; VHF Ship Station
Transmitters _
AGENCY: Federal Commumcatlons
Commission. S
ACTION: Proposed rule.

SUMMARY: This proposed rule would -
require VHF ship station transmitters to -
automatically cease operation after a -
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specified penod of unjnterrypted
operation and give an indication the
transmitter had stopped operating. This
action was initiated by a petition for
rule making (RM-6770) submitted by the
‘Southern California Marine Radio
Council (SCMRC). The effect of the |
proposed rules will be to reduce ~ |
instances of interference through
inadvertent operation of VHF -
transmitters.

DATES: Comments are due on or- before
March 29, 1990. Reply comments are due
on or before April 13, 1990.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
George R. Dillon, Federal
Communications Commission, Private
Radio Bureau, Washington, DC 20554.
(202) 632-7175.

SUPPLEMENTARY INFORMATION: Thisisa

summary of the Commission's Notice of
Proposed Rule Making, PR Docket No.
80-26, adopted January 22, 1990, and °
released February 5, 1990. The complete
text of this Notice of Proposed Rule
Making, including the proposed rule
amendment, is available forinspection
and copying during normal business
hours in the FCC Dockets Branch (Room
230), 1919 M Street, NW., Washington,
DC. The complete text of this Notice of
Proposed Rule Making may also be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc., (202) 857-3800, 2100 M
Street, NW., Suite 140, Washmgton. DC
20037.

Summary of Notice of Proposed
Rulemaking

1. The proposal to require that VHF
ship station transmitters automatically
cease operation after a predetermined
period of time responds to a petition
{(RM-6770) filed by the Southern
California Marine Radio Council
(SCMRC]). The SCMRC requested that
all VHF ship station transmitters
operating in the maritime mobile band
be required to have a signal time-out
timer that would disable the transmitter
after a period of time. The SCMRC
stated that the time-out timer would
eliminate the repeated problem of
“stuck” carriers on channel 16 and other
channels caused by inadvertent
activation of the transmitter caused by
improper placement of the microphone.

2. The proposed rules would reduce
harmful interference to marine VHF
channels used for safety
communications by eliminating
prolonged inadvertent keying of VHF

shipboard transmitters operating in the
maritime mobile service. VHF
transmitters would have to .
automatically cease operation after any
period of uninterrupted transmission
lasting more than three minutes and give
an indication that the transmitter had
ceased operating.

3. Comments are invited on what the
period of uninterrupted operation should
be before the transmitter automatically
ceases opeération. We also request
comments on whether the particular
deactivation indicating device should be
a matter of manufacturer discretion or

specifically required to be aural, visual,

or both.

4. The proposed rule i is set forth at the
end of this document.

5. This is a non-restricted notice and
comment rule making proceeding. See
Section 1.1206(a) of the Commission's -
Rules, 47 CFR 1.1206(a), for rules
governing permissible ex parte contacts.

6. The Commission hereby certifies
pursuant to section 605(b} of the
Regulatory Flexibility Act of 1880 {Pub.
L. 96-354) that these rules will not have
a significant economic impact on a
substantial number of small entities. The

- greatest initial impact of the proposed

rules will be on manufacturers of
shipboard VHF transmitters
(approximately twelve in number). A
relatively simple design change that is
not expected to appreciably increase the
cost of manufacturing these transmitters
would be necessary. We believe the
equipment phase out periods will
provide sufficient time for manufacturer,
dealers, and consumers to respond in
such a manner that any adverse impact
will be minimized.

7. The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to contain no new or modified
form, information collection and/or

. record keeping, labeling, disclosure, or

record retention requirements; and will
not increase or decrease burden hours

" imposed on the public.

8. Authority for issuance of this Notice
of Proposed Rule Making is contained in
sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i} and 303(r).

9. Pursuant to applicable procedures
set forth in §§ 1.415 and 1.419 of the
Commission’s Rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on or before March 29, 1990
and reply comments on or before April
13, 1990. The Commission will consider
all relevant and timely comments before
taking final action in this proceeding.

10. A copy .of this. Notice of Proposed
Rule Making will be forwarded to the
Chief Counsel for Advocacy of the Small
Business Administration. -

List of Subjects in 47 CFR Part 80

Communications equipment, Maritime
services, Maritime mobile stanons,
Radio.

Federal Communications Commission.
Donna R. Searcy,
Secretary.

Proposed Rule

Part 80 of chapter I of title 47 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 80—(AMENDED]

1. The authority citation for part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303, unless.
otherwise noted. Interpret or apply 48 Stat.
1084-1068, 1081-1105, as amended; 47 U.S.C. .
151-155, 301-609, 3 UST 3450, 3 UST 4726, 12
UST 2377, unless otherwise noted.

2. In § 80.203, the first sentence of
paragraph (a) is revised, paragraphs (c)
through (k) are redesignated as
paragraphs (d) through (1), and a new
paragraph (c) is added to read as
follows:

§80.203 Authorization of transmitters for
licensing.

(a) Each transmitter authorized in a
station in the maritime services after
September 30, 1986, except as indicated
in paragraphs (g), (h) and (i) of this
section, must be type accepted by the
Commission for part 80 -
operations. * * *

* * * n *

(c) Effective August 1, 1992, all VHF
ship station transmitters capable of
operation in the 156-162 MHz band that
are either manufactured in or imported
into the United States, or are installed
on or after August 1, 1993, must be
equipped with an automatic timing
device that deactivates the transmitter
after an uninterrupted transmission
period in excess of three minutes and a
device that indicates when the
automatic timer has deactivated the
transmitter. VHF ship station .
transmitters installed before August 1,
1993, are authorized for use indefinitely .
at the same maritime station.

* & * * *
[FR Doc. 90-3218 Filed 2-9-90; 8:45 am}
BILLING CODE 6712-01-M
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47 CFR Part 90 _
. [GEN Docket No. 88-441; DA 90-116]

Advanced Technologles for the Public
Safety Radio Services

AGENCY: Federal Commumcatlons
Commission.

ACTION: Proposed rule; order extending
comment and reply comment periods.

. SUMMARY: The Chief, Land Mobile and
_ Microwave Division, Private Radio
Bureau, has adopted an Order extending
- the deadline in which to file comments

Notice of Inquiry in this proceeding. The
new dates are May 15, 1890, and July 16,

.1990, respectively. This action is taken
to provide interested parties sufficient

.- time to analyze the issués involved and

prepare comments.

DATES: Comments due May 15. 1990;

Reply Comments due July 16, 1990.

* FOR FURTHER INFORMATION CONTACT:
Marty Liebman, Private Radio Bureau.
Policy and Planning Branch,
Washmgton. DC 20554, (202) 832-6497.

'SUPPLEMENTARY INFORMATION: The
summary of the Further Notice of
Inquiry in this procéeding was printed in
the Federal Register on December 15,
198_9 at 54 F.R. 51425.

,Federal' Communications Commission.
Richard J. Shiben, ' '
Chief, Land Mobile & Microwave Division,
Private Radio Bureau.

" [FR Doc. 80-3153 Filed 2-0-90; 345 am]

. BILLING CODE 6712-01-M

47 CFR Part 94 .
[PR Docket No 83-426, FCC 90-11]

Private OperationaI-leed Microwave
Semce

. AGEch. Federal Communications
Commission. .
ACTION: Proposed mle. w1thdrawal

SUMMARY: This action. terminates the

Further Notice of Proposed Rule Making

(50 FR 37878, September 18, 1985) in the
above-referenced proceeding, released
September 12, 1985. The Commission
has taken this action because a

substantial amount of time has elapsed
since comments were filed. As a result,
the record in this proceeding is stale and
no decision is possible on the current
record. Another proceeding will be
initiated if the Commission chooses to
pursue these issues further.

DATES: Effective February 12, 1990.

- ADDRESSES: Federal Communications

Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT: -
Rosalind K. Allen, Land Mobile and

“Microwave Division, Private Radio

Bureau, {202) 634-2443.

. SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 84
Radio, Private operationa!l fixed

microwave service.

Order

Adopted: January 10, 1980,
Released: January 11, 1890,

‘By the Commission:
1. On April 1, 1985, we adopted a Flrst

' Report and Order (First Order) in the

above-captioned proceeding.! Under the

-regulation established in the First Order,

licensees in the Private Operational-
Fixed Microwave Service (OFS) may
sell excess capacity on their own
systems to other part 94 eligibles.2 In
addition, entrepreneurs may build
private microwave systems solely to sell
capacity to other part 94 eligibles for a
profit. In either case, service may only
be provided to meet the internal
communications needs of eligible
entities.

2. In the First Order, we indicated that -

we would issue a Further Notice of

. Proposed Rule Making (Further Notice)

to determine whether we should allow
OFS licensees to